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THE MERGER CASE AND RESTRAINT OF 
TRADE. 


T least three distinct questions appear to be raised by the 
Northern Securities case :* 

1. Do the facts disclose anything amounting to a misdemeanor 
under the Sherman Anti-Trust Act?? 

2. If so, was the procedure appropriate? 

3. If both the foregoing questions are to be answered in the 
affirmative, was the decree made by the United States Circuit 
_ Court the proper decree? 

The second and third questions can be discussed with profit 
only by persons well acquainted with the equity practice of the 
federal courts; for although the jurisdiction exercised and the 
remedy applied in this case are wholly statutory, the statute must 
obviously be read in the light of the existing practice. The first 
question involves considerations (among others) of general com- 
mon law on which it may not be presumptuous for an English 
lawyer, at the request of the Editor of the HARVARD LAW RE- 
VIEW, to say a few words, 

At common law the fact that an agreement is void as being in 
restraint of trade does not, without more, make it unlawful — that 
is to say, an indictable offense or an actionable wrong — either to 
enter into such an agreement or, if one thinks fit, to observe it. 


1 United States v. Northern Securities Co., 120 Fed. Rep. 721. 
2 26 Statutes at Large, c. 647, p. 209. 
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In England, at any rate, this was finally settled by the decision of 
the House of Lords in the Mogul Steamship Co.’s case! But, 
by the Sherman Anti-Trust Act, it is a misdemeanor in the United 
States to make a contract (or otherwise combine or conspire) in 
restraint of trade or commerce among the several states.? I do 
not find any words making the execution of any such contract a 
substantive offense, though it might be held to be a “ violation of 
this Act” within Section 4,3 and therefore fit to be restrained 
under the special jurisdiction created by that section. The offense 
is in the nature of conspiracy, whether actually described as con- 
spiracy or not. Execution is only an overt act which may be 
material as evidence. . 

The mere fact of one corporation owning a majority of the 
shares in one or more other corporations does not seem to have 
anything to do with the common law doctrine of restraint of trade. 
And the fact, if such it be, that this prevents competition does not 
appear to carry the matter further. A contract to buy out a 
competing business with its goodwill has never, in modern times, 
been treated as necessarily bad. In one sense, indeed, it is the 
object of every competitor to prevent competition, and he does so 
just so far as he succeeds. An undertaking by one corporation not 
to compete with another in any business including interstate com- 
merce would, on the other hand, be an offense against the Act, 
subject to the question how far, if at all, the Act embodies by im- 
plication the exception of agreements which would be valid at 


1 Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598. 

2 Section 1 declares that “every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among the several states, or 
with foreign nations, is hereby declared to be illegal. Every person who shall make 
any such contract or engage in any such combination or conspiracy, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be punished by fine not ex- 
ceeding five thousand dollars, or by imprisonment not exceeding one year, or by both 
said punishments, in the discretion of the court.” 

8 “Src. 4. The several circuit courts of the United States are hereby invested with 
jurisdiction to prevent and restrain violations of this act; and it shall be the duty of 
the several district attorneys of the United States, in their respective districts, under 
the direction of the Attorney-General, to institute proceedings in equity to prevent and 
restrain such violations. Such proceedings may be by way of petition setting forth 
the case and praying that such violation shall be enjoined or otherwise prohibited. 
When the parties complained of shall have been duly notified of such petition the 
court shall proceed, as soon as may be, to the hearing and determination of the case; 
and pending such petition and before final decree, the court may at any time make 
such temporary restraining order or prohibition as shall be deemed just in the 
premises.” 
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common law as being made for valuable consideration, and not 
going beyond the reasonable protection of the interest to be pro- 
tected. But in this case no corporation has entered into any such 
undertaking. 

The matter, however, is far from resting here. For it appears 
that the controlling corporation was created in fact, if not on the 
face of its charter, for the very purpose of acquiring control of the 
other two; that it was formed by members of those others, and 
that it has substantially no other members of its own. Corpora- 
tions which are going to deal in affairs of that scale are not 
- formed by casual meetings in the street or even in an office. I 
assume, therefore, that the Northern Securities Company was 
formed in pursuance of an agreement, and that all or most of the 
parties thereto were shareholders in the Northern Pacific or Great 
Northern railway. Was that agreement an agreement in restraint 
of trade? 

An agreement between two or more firms to appoint a joint 
committee and conduct their business, wholly or in any material 
part, according to its directions, is in restraint of trade, and will 
not be enforced.! There seems to be no lack of recent American 
decisions to the same effect. 

It obviously makes no difference in point of law whether the 
parties to such an agreement be natural persons acting singly, or 
groups of persons acting as firms, or corporations, or a mixture of 
all or some of these. 

A corporation is a person distinct from its individual members. 
But it does not follow that the business of a trading corporation is 
not the business of its members. It is so much their business that 
they have, in many respects, rights analogous to those of part- 
ners, as we know from a long line of decisions in courts of equity. 
An agreement whereby one or more shareholders — not to say a 
majority of the shareholders— in a company renounce or fetter 
their rights of exercising an independent judgment in the com- 
pany’s affairs would seem, on the face of it, to be an agreement in 
restraint of trade. 

This is not, in form, the present case. Here the shareholders in 
question agreed to transfer, and did transfer, their shares to the 
new company, and to take, as they did take, the consideration in 
its shares. They receive, or but for the decree under appeal 
would receive, dividends on these last-mentioned shares, and not 


1 Hilton v, Eckersley, 6 E. & B. 47. 
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on the railway shares which they have transferred. If the transac- 
tion were a real out-and-out sale, it is difficult to see what fault 
could be found with it on the point of restraint of trade, which 
alone concerns us. But has there been a genuine sale? Will the 
court not see any ground for going behind the form? The 
Northern Securities Company has, I understand, no property and 
no funds out of which to pay dividends other than the very railway 
shares which have been transferred to it; nor does it seek to dis- 
tribute profits to any persons other than those transferors. And, 
if this is so, may it not be held that the transaction, as a sale, is 
merely colorable, and that in truth it is a device to the effect of 
enabling the transferors to retain their beneficial interest in the 
several railway companies while each of them renounces his indi- 
vidual voice and vote as a shareholder? And if that be the correct 
view of the facts, is not the agreement which leads to such results 
equivalent to an agreement between several persons engaged in 
business to surrender their discretion as to the manner in which 
they shall conduct their business? In other words, is it not an 
agreement in restraint of trade within the authority of Hilton v. 
Eckersley and the recent decision of the Supreme Court of the 
United States in the Addyston Pipe and Steel Co.’s case?! 

In the event of an affirmative answer to the question last put, 
it still has to be considered whether the restraint imposed is a 
restraint on trade among the several states. This is a matter of 
specially American constitutional law, on which I do not venture 
to offer any opinion. 

These, it is submitted, are some of the points of substance 
which the Supreme Court of the United States now has to deter- 
mine. It would be interesting to know what view the courts of 
New Jersey would take, in properly constituted proceedings in the 
nature of scire facias or otherwise, of the validity of the charter 
granted to the Northern Securities Company; but nothing now 
before me shows whether any such question has arisen or is likely 
to arise. 

As to the second section* of the Sherman Anti-Trust Act, its 


1 Addyston Pipe and Steel Co. uv. U. S., 175 U. S. 211. 

2 “Sxc. 2, Every person who shall monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons, to monopolize any part of the trade 
or commerce among the several states, or with foreign nations, shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court.” 
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words are very large, and I confess that I do not know what kinds 
of acts it was intended to include. Possibly it is aimed at such 
acts as those which were held in the Mogul Steamship Co.’s case 
not to be criminal or wrongful at common law. But I do not see, 
as at present advised, and on the materials before me, by what 
reasonable construction the facts of the present case can be brought 
within it. 

I am not acquainted with the reasons given by the United States 
Circuit Court of Appeals in the present case, except as appears 
from the extracts in Mr. Thorndike’s pamphlet. Assuming his 
statement to be adequate, I submit, agreeing with him so far, that 
the decision cannot be supported on the grounds assigned. The 
line of argument above suggested is independent of those grounds. 


Frederick Pollock. 
R. M. S. Etruria, November, 1903. 


1 The Decision in the Merger Case, by J. L. Thorndike. Boston: Little, Brown 
& Co. 


This pamphlet, and the review of it by Professor Langdell in 17 Harv. L, REv. 
41, suggested the present article. — Ep. 
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THE LAW OF THE PUBLIC CALLINGS AS A 
SOLUTION OF THE TRUST PROBLEM. 


HE distinction between the private callings —the rule — and 

the public callings—the exception—is the most conse- 
quential division in the law governing our business relations. In 
private businesses, one may sell or not as one pleases, manufacture 
what qualities one chooses, demand any price that can be gotten, 
and give any rebates that are advantageous. It is because the 
trusts are carrying on a predatory competition under the cover 
of this law that we have the trust problem. All this time in 
public businesses one must serve all that apply without exclusive 
conditions, provide adequate facilities to meet all the demands of 
‘the consumer, exact only reasonable charges for the services that 
are rendered, and between customers under similar circumstances 
make no discriminations. If this law might be enforced against 
the trusts, it is believed that a solution of the problem would be 
found. In this time of peril to our industrial organization faith 
in our common law may show the way out. It cannot be that 
this law has guided our destinies from age to age through the 
countless dangers of society, only to fail us now. 


I. 


In Plantagenet England, as we see it through the medium of our 
earliest law reports, the medieval system was breaking down and 
the modern organization springing up. Restriction of trade with 
some freedom left had been the old policy, freedom of commerce 
with some restriction was the new ideal. In the common law 
courts the judges were already enunciating the law of the new 
régime: with regard to private businesses they were saying that 
it lay in the election of the tradesman whether he would supply 
a customer or not, but with regard to the public callings that one 
was compelled to serve any one that tendered him ready pay- 
ment. Great as was the change from the old economy to the new 
theory, it was not complete. 

This distinction of the public callings from the private callings 
was often of the utmost importance. Whether a man was in a 
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common employment or not often made all the difference between 
the success of a writ or its failure. Primitive as the notions of 
legal liability were, the essential distinction between the obligations 
of those who were in public employment and the duties of those 
who were in private business was observed as one of the funda- 
mental things in the legal system. And although many of these 
decisions are long since obsolete in one way or another, the sub- 
sequent changes in the general law in no manner affect the force 
of these decisions in establishing the nature of the distinction 
between the law of the public callings and the law of the private 
callings. 

One such decision is an Anonymous suit in 1441.1 This was a - 
writ of trespass on the case against one R.., a veterinary surgeon, to 
the effect that the defendant had undertaken to cure the plaintiff's 
horse with skill and care of a certain trouble, and that he then so 
negligently and carelessly gave medicines that the horse died. In 
the opinion of Paston may be seen the ground upon which the 
court proceeded: “ You have not shown that he is a common 
surgeon to cure such horses, and therefore although he has killed 
your horse by his medicines, you shall have no action against 
him without an assumpsit.” The court accordingly decided that 
a traverse of the assumpsit made a good issue. The significance 
of the special promise in those days was that when one man had 
authorized another to deal with property in the course. of private 
business, the latter was under no legal liability to use care, unless 
‘he had made such a special promise. In the public businesses 
on the other hand the legal obligation to perform the act with 
proper skill was well established. 

In England of the fifteenth century such professional men were 
few. This was in part due to the rudeness of the time, which made 
education unusual, and produced necromancers, not physicians. 
It was in part to be traced to the restrictions which the medieval 
system had put upon the practice of the profession. At all events, 
in the common case only one surgeon would be at hand in any 
one district, so that if he should refuse to bleed the patient, all 
might be lost. Such being the situation, it is easy to under- 
stand why the law was so stern in the case of the common doctor 
who .undertook to cure all who came, requiring him to act with 
care although he promised none, and giving the patient an action 


1 Y. B. 19 H. VI. 49. 5. 
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although he had submitted himself to the operation, if the doctor 
was negligent. It was the unusual situation which produced this 
extraordinary law.! 

Another instance is shown in an Anonymous note in 1450.” 
“Note that it was agreed by all the court that when a smith 
declines to shoe my horse, or an innkeeper refuses to give me 
entertainment at his inn, I shall have an action on the case not- 
withstanding no act is done; for it does not sound in agreement. 
But where a carpenter makes a bargain to build me a house and 
does nothing, no action on the case, because that does sound 
in agreement.” The meaning of this is that in those days no 
action lay upon a mere agreement, a promisor need not perform ; 
but that one who undertook a public employment must perform, 
whether he agreed or not. Here again the common law obli- 
gation resting upon those in common calling to serve all that 
apply is the basis of the case. 

Why is this entire distinction made between the wayside smith 
and the journeyman carpenter? Because again the economic con- 
ditions of these trades were so different. So far apart were they 
in the eyes of the courts, that the ordinary law was protection 
enough for those that dealt with the carpenter, while an extraor- 
dinary law was needed in behalf of those that came to the smith. 
There were builders enough to make the situation in that business 
virtual competition, so that there was no hardship; but the farriers 
were so scattered that the conditions were those of virtual monop- 
oly, which required therefore a special code, else a good horse 
might be ruined for want of a shoe if the wayside smith should 
take it into his head to refuse to serve.® 

Perhaps the most noteworthy of the common callings admitted 
by the early law was that of the innkeeper. In another Anony- 
mous report in 14604 Moile, J.,is quoted as saying: “ If I come to 
an innkeeper to lodge with him, and he will not lodge me, I shall 
have on my case an action of trespass against him; and in the 
same way if I come to a victualler to buy victual, and he will not 
sell, I shall have an action of trespass on my case against him; 


1 To the same effect are Y. B. 43 Ed. III. 6.11; Y. B. 3 H. VI. 36. 33; 14 H. VII. 
Ras. Etn. 2. b. 1. 

2 Keilway 50. 4. 

8 To the same effect are Y. B. 21 H. VI. 55. 46; Y. B. 46 Ed. III. 19. 19; Y. B. 
12 Ed. IV. 13. 9. 

* Y. B. 39 H. VI. 18. 24. 
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and still in such cases if he will bring a writ of debt against me on 
such duty I shall have my law.” This stands to the present day 
as the law of the land. 

The innkeeper is in a common calling under severe penalty if 
he do not serve all that apply, while the ordinary shopkeeper is 
in a private calling free to refuse to sell if he is so minded. The 


surrounding circumstances must again explain the origin of this 


unusual law. When the weary traveller reaches the wayside inn 
in the gathering dusk, if the host turn him away what shall he do? 
Go on to the next inn? It is miles away, and the roads are in- 
fested with robbers. The traveller would be at the mercy of the 
innkeeper, who might practise upon him any extortion, for the - 
guest would submit to anything almost, rather than be put out 
into the night. Truly a special law is required to meet this situ- 
ation, for the traveller is so in the hands of the innkeeper that 
only an affirmative law can protect him. But the case of a cus- 
tomer in a town is altogether different. There are shops in plenty 
and he has time to choose. If he is charged an exorbitant price 
by one shopkeeper, all that he need do is to leave that shop and 
go to the next. No special law is required to meet this situation 
because, since the seller knows that the buyer may always do this, 
he in fact will almost never repulse him; rather he will by a low 
price induce him to purchase. The processes of competition may 
be trusted in the case of the shop, they do not act with any cer- 


tainty in the case of the inn. 


A summary of this early law governing the public callings is to 
be found in one of the leading cases on carriers, Jackson v. 
Rogers? in 1683. “This was an action on the case, for that 
whereas defendant is a common carrier from London to Lymming- 
ton et abinde retrorsum, setting it forth as the custom of England, 
that he is bound to carry goods, and that the plaintiff brought him 
such a pack, he refused to carry them, though offered his hire. 
And held by Jefferies, C. J., that the action is maintainable, as 
well as it is against an innkeeper for refusing a guest, or a smith 
on the road who refuses to shoe my horse, being tendered satis- 
faction for the same. Note, that it was alleged and proved that 
he had convenience to carry the same; and the plaintiff had a ver- 
dict.” Indeed, that the common carrier is in public employment 
has never been doubted in the course of our law. 


1 To the same effect are Y. B. 22 Ed. IV. 49. 15; Y. B. 10 H. VII. 8. 14. 
2 2 Show. 237. 
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Again the explanation must be sought in the history of the 
times. In merry England the population lived in communities 
apart from each other, so that small attention was paid to the 
roads, which were no more than trails winding through the wilder- 
ness. No cart could pass over them, only pack animals, and so 
many were the bands of outlaws in the greenwood that no man 
might with safety traverse these paths alone, so that the trans- 
portation of goods was given over to the carrier, who travelled 
with oftentimes trains of pack animals and a considerable com- 
pany. It was also the fact that one carrier or few would thus pass 
over the same roads between the same towns, because the traffic 
was still comparatively small, as England had not yet changed 
from a local economy where each community was sufficient to 
itself, into a national economy which would involve interchanges 
of goods between distant markets. The conditions surrounding 
transportation were therefore those of virtual monopoly. The 
merchant had therefore the protection of the law, a protection 
without which he stood no chance against oppression by the 
carrier. 

During the nineteenth century the common carrier has become 
of such consequence in the industrial organization, as the very 
condition of modern commerce, that the other public callings have 
been overshadowed and have been at times almost lost to sight; 
but in the fifteenth century barber and surgeon, smith and tailor, 
innkeeper and victualler, carrier and ferryman were of more or 
less equal concern to the law. That these callings were put into 
a class by themselves, that an unusual law was applied to them, 
that this was sternly enforced, and that it was elaborately worked 
out — all these things cannot be without their modern significance. 
The common law like its English king never dies, it persists from 
age to age, and though the instance of its rules may be seen to 
change as old conditions pass away and new conditions arise, its 
fundamental principles remain. The cases just under discussion 
are illustrations of the course of events. Barber; surgeon, smith, 
and tailor are no longer in common calling because the situation 
in the modern market does not call for it; but innkeeper, victual- 
ler, carrier, and ferryman are still in that classification, since even 
in modern trade the conditions require it. 

The essential thing in all this is the recognition of the common 


1 To the same effect is Y. B. 22 Ass. 94. 41. 
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calling as a thing apart from the private calling, presenting differ- 
ent conditions, involving the necessity therefore of further law than 
that which suffices to regulate ordinary businesses. In these ear- 
liest examples there are certain elements in the situation which are 
so characteristic that the realization of them should lead to some 
conception of the nature of the public employment. It would be 
too much to expect to see the law settled in these times, to find 
modern aspects of the problem altogether anticipated; but it is 
not too much to hope to discover some meaning in the group of 
allied cases, some definition of the first principles involved. Upon 
the whole the circumstances surrounding these cases suggest this 
as the characterizing thing; that in the private calling the situa- 
tion is that of virtual competition, while in the public calling the 
situation is that of virtual monopoly. 


II. 


The medizval system with its basis of unfree trades did not pass 
away altogether; and the more modern society did not make all 
businesses free. Many and various franchises still confronted one 
in the country for many succeeding centuries, the remnants of the 
manorial system, — frankfold and park, warren and piscary, market 
and mill. In the towns, on the other hand, the craft gilds and 
the gilds merchant continued their privileges in the mystic frater- 
nities and the trading companies, as the law reports bear evidence. 
These established institutions the courts tried to convince them- 
selves were necessary for the proper regulation of those trades for 
all concerned therein.? 

It was not, however, from choice that our courts dealt with legal 
monopolies. If they could have had their way in the early days, 
the ordinary trades would have been immediately opened to all, 
for the courts felt keenly the discrepancy between the general 
theories of their society and the occasional practices of their sov- 
ereigns. The great Case of Monopolies? shows an extraordinary 
prejudice against that famous patent of the crown which granted 


1 Examples of the restriction of competition under the manorial system may be 
seen in: Y. B. 3 Ed. III.3; Y.B.11 H. VI. 19; Fermor v. Brooke, Cro. Eliz. 203; 
Hix v. Gardner, 2 Bulst. 195; Fitzwaller’s case, 3 Keeble 242; under the gild system, 
in: Davenant v. Hurdis, Moore 245; London case, 5 Co. 616; Wagoner’s case, 8 
Coke 121; Warmel v. London, 1 Strange 675; Gunmakers v. Fell, Willes 384; Rex v. 
Surgeons, 2 Burr 892. 

2 9 Co, 84. 


162 HARVARD LAW REVIEW. 


the sole making of cards within the realm to some favorites of 
her Majesty. So outraged was the court when this patent was 
pleaded that they were led to defy even a Tudor sovereign in the 
exercise of her undoubted prerogative. 

Popham, Chief Justice, and the whole court resolved: “ That it 
is a monopoly, and against the common law. All trades as well 
mechanical as others which prevent idleness (the bane of the com- 
monwealth) and exercise men and youth in labor for the maintain- 
ance of themselves and their families, and for the increase of their 
substance to serve the Queen when occasion shall require are 
profitable for the commonwealth, and therefore the grant to the 
plaintiff to have the sole making of them is against the common 
law and the benefit and liberty of the subject. The second inci- 
dent to a monopoly is that after the monopoly is granted, the 
commodity is not so good and merchantable as it was before; for 
the patentee having the sole trade regards _ his private benefit, 
and not the commonwealth.” 

Splendid as was this judicial outburst, it was nevertheless so 
clearly against the law and the constitution that it furnished no 
precedent. Never since have the courts declared a franchise void 
when in point of law and constitution its case was perfect; for in 
such a case it is recognized now that the courts have no choice but 
to admit the condition of things created. In the interpretation of 
such grants, however, the courts have had an opportunity to declare 
their policy, and since the case of the Charles River Bridge? it has 
been recognized that competition is never to be excluded by im- 
plication, but only when it is forbidden by express stipulation. 
Such a rule of construction could not exist unless there were this 
cast in the mind of the ‘courts.? 

Of late years, however, another point of view has been taken 
which regards as valuable the creation of exclusive franchises as a 
method of dealing with the public service situation. This is shown 
in a modern definition of the nature of the franchise. In California 
v. Pacific Railroad * the State Board of Equalization of California 
included in the assessment of the Pacific Railroads which had been 


1 11 Pet. 420. 

2 Examples of the limitation of franchise may be seen in: Charles River Bridge v. 
Warren Bridge, supra ; Horse Railway v. Cable Railway, 30 Fed. Rep. 388; Gas Co. v. 
Gas Co., 25 Conn. 19; Illinois Canal v. Chicago R. R., 14 Ill. 314; Turnpike Co. 
v. Railroad, 21 Vt. 895; Canal v. Va. R. R., 11 Leigh, 73. 

127 U.S. 1. 
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chartered by Congress a large sum for the franchise. The con- 
stitutional question was thereupon raised whether it was possible 
for a state government to tax in this way an instrumentality of the 
federal government. In deciding this question the court was neces- 
sarily led to a determination of the nature of the modern franchise. 

Mr. Justice Bradley said : “ What is a franchise? Under English 
law Blackstone defines it as a royal privilege or branch of the 
king’s prerogative, subsisting in the hands of a subject. General- 
ized and divested of the special form which it assumes under a 
monarchial government based on feudal traditions, a franchise is a 
right, privilege, or power of a public concern, which ought not to 
be exercised by private individuals at their mere will and pleasure, 
but should be reserved for public control and administration, either 
by the government directly or by public agents, acting under such 
conditions and regulations as the government may impose in the 
public interest and for the public security. Such rights and 
powers must exist under every form of society.” 

Experience has shown that the truth of the matter is that the 
imposition of an occasional monopoly may be advantageous in the 
ordering of the industrial system. The policy of the grant of an 
exclusive franchise has appeared in various circumstances. More 
frequently than formerly this is the method taken by the modern 
state for dealing with the troublesome problem of the public 
utilities, for experience has shown tnat in the nature of the case 
many of the public works can be conducted with advantage only 
upon the basis of exclusive franchise. The telephone system is a 
conspicuous instance; for a single system of telephones can alone 
serve to satisfactorily bring together all the telephone users of a 
community. And in a less obvious case the waste by duplication 
of plants is so scandalous that the ultimate benefit to the com- 
munity from giving an exclusive franchise, as to one gas company 
for example, must be admitted, when the futility of expecting any 
permanent competition has been so long exposed. Indeed it is 
now recognized by many advanced thinkers that it is necessary 
for the perpetuity of competitive conditions in general, that, in the 
particular instances of monopolistic conditions, the state should 
proceed to establish a legal monopoly, and then apply to that 
situation such strict regulation as the exigency demands.! 


1 Examples of franchises of this sort may be seen in: Binghamton Bridge, 3 Wall. 
75; Sands v. River Improvement, 123 U. S. 288; Boston, etc., R. R. v. Salem, etc., 
R. R., 2 Gray 1; St. Louis St. Ry. v. Northwestern St. Ry., 69 Mo. 65. 
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The leading case upon legal monopoly without doubt is Allnutt 
v. Inglis The question that arose there was whether the London 
Dock Company had a right to insist upon an arbitrary hire for 
receiving wines into its warehouses, or whether they were bound 
to receive them there for a reasonable reward only. It appeared 
that by virtue of the Warehousing Act the existing state of things 
_ in the port of London was that that company alone had the legal 
privilege of taking goods in bond. 

Lord Ellenborough said in part: “ There is no doubt that the 
general principle is favored both in law and justice, that every 
man may fix what price he pleases upon his own property or the 
use of it; but if, for a particular purpose, the public have a right 
to resort to his premises and make use of them, and he have a 
monopoly in them for that purpose, if he will take the benefit of 
that monopoly, he must as an equivalent perform the duty attached 
to it on reasonable terms. Here then the company’s warehouses 
were invested with the monopoly of a public privilege, and there- © 
fore they must by law confine themselves to take reasonable rates 
for the use of them for that purpose.” 

According to this case legal monopoly has its correlative legal 
obligation; that is, the’acceptance of an exclusive right involves a 
continuous duty to serve all that apply. This solution is in reality 
the logic of the situation. If by force of his franchise the holder 
could refuse facilities to all the world, the position of things would 
be intolerable. The law of this case is the escape from that con- 
tingency. It does not deny that the monopoly exists to its full 
extent, but it puts upon the monopolist the limitation that he may 
charge reasonable prices only. It is in this way that in modern 
times the crisis is avoided? 

One of the earlier instances of this rule in the United States is 
to be found in Shepard v. Milwaukee Gas Light Company. The 
plaintiff complained of the refusal of the established gas works to 
supply him. The defendant claimed that under the circumstances 
of the case it was not bound to serve the plaintiff. Mr. Justice 
Smith held that the gas company was bound to sell its gas to 
every citizen of Milwaukee upon compliance with such regulations 
only as the company might rightfully impose. 


1 12 East 527. 

2 The following cases may well be compared with the case mentioned in the text: 
Davis v. State, 68 Ala. 58; Dock Co. v. Garrity, 115 Ill. 155; Nash v. Paige, 80 Ky. 
539; Ryan v. Terminal Co., 102 Tenn. 119; Barrington v. Dock Co., 15 Wash. 175. 

8 6 Wis. 539. 
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His argument was this: “ It is sufficient for the purposes of this 
case to know that the company had the exclusive right to manu- 
facture and sell gas, and that hence the only means of supply 
available to citizens was through the agency of the company. 
Corporations of this kind are not like trading or manufacturing 
corporations whose productions may be transported from market 
to market throughout the world. Its manufacture depends upon 
the consumption of the immediate neighborhood for its profit and 
success, and upon no other place. From the nature of the article, 
the objects of the company, their relations to the community, and 
from all the considerations before mentioned, it is to me apparent 
that the company is not at all analogous to an ordinary manufac- 
turing or trading corporation.” : 

In the modern theory under discussion the creation of an ex- 
clusive franchise is indefensible unless the public convenience is 
thereby increased. In a case such as this of the gas company, the 
applicant would have to accede to whatever demands the com- 
pany might make, or go without any supply, did not the law step 
in and command the company to supply him upon reasonable 
conditions. Whenever therefore such an exclusive franchise ap- 
pears, the courts are prompt to put the company into the class of 
public servants, requiring it to serve the public in exchange for 
the privilege granted it by the people.! 

‘Weymouth v. Penobscot Log Driving Company,? a case outside 
the beaten track, shows that the doctrine of public calling will be 
extended to any case in which the decisive circumstance of legal 
monopoly is shown. This was an action by a lumberman who 
had hauled his logs to various landings on the west branch of the 
Penobscot River where he had notified the company that they 
were located, brought against the log driving company because 
those in charge of the drive had carelessly left the logs behind so 
that they did not come to market that year. The company re- 
quested the court to instruct the jury that the corporation was not 
under any legal obligation to drive the logs upon request. 

Mr. Justice Danforth held that the instruction was properly re- 
fused under the circumstances. “In this case the charter con- 


1 This same situation may be seen in Zn re Pryor, 55 Kans. 730; Lumbard v. 
Stearns, 4 Cush. 60; Gas Co. v. Calliday, 25 Md. 1; Wood wv. Auburn, 87 Me. 287; 
Griffin v. Water Co., 122 N.C. 206; Cincinnati R. R. v. Bowling Green, 57 Oh. St. 


366. 
2 71 Me. 29. 
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ferred the privilege of driving, not a part, not such a portion as 
the company might choose, but ‘all’ the logs to be driven. This 
right having been accepted by the company, it became a vested 
and also an exclusive right. It is therefore taken not only from 
all other corporations, but excludes the owner as well. By its 
acceptance and exclusion of the owner from the privilege, in jus- 
tice and in law it assumed an obligation corresponding to and 
.commensurate with its privilege. It accepted the right to drive 
all the logs, and that acceptance was an undertaking to drive 
them a//, or to use reasonable skill and diligence to accomplish 
that object.” 

Upon the whole this case better than most shows the impossi- 
bility of any other decision in cases like this of legal monopoly. 
Formerly the river was open to every one for the purpose of 
floating his logs to market; now it was closed to every one. A 
lumberman whom the company refused to serve would therefore 
have no alternative, since to drag his logs overland to market 
would not be a commercial possibility. No reasonable system of 
law would leave without relief a man confronted with such a situ- 
ation. If any rule in our law is dictated by natural justice, this 
one would seem to be.! 


III. 


Wherever virtual monopoly is found the situation demands this 
law that all who apply shall be served, with adequate facilities, for 
reasonable compensation and without discrimination; otherwise in 
crucial instances of oppression, inconvenience, extortion and injus- 
tice there will be no legal remedies for these industrial wrongs. 
This is as true where the origin of this condition of monopoly is in 
natural limitations as where the establishment of it is by fiat of the 
state. Actual monopoly should be dealt with upon the same basis 
as legal monopoly; and indeed is so treated by the inclusion of 
both within the law of public employments. 

No one can study the authorities upon this subject without feel- 
ing that we are just now entering upon an important development 
of the common law. It is at the present time difficult to predict 
what branches of industry will eventually be held of such public 
consequence as to be included in the category of public callings, 


1 A few such cases, selected at random, are: Price v. Riverside Co., 56 Cal. 431; 
Wright v. Platte Co., 27 Col. 322; Hockett v. State, 105 Ind. 250; Mann uv. Log Co., 
46 Mich. 38 ; People v. New York, etc., R. R., 28 Hun 543. 
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because in the last few years the field has extended so widely be- 
fore our very eyes. However we now have so much material for 
analogy and comparison that it ought to be possible to advance, in 
a tentative way at least, a series of tests that may indicate in a 
general way whether or not a business has attained such control of 
its market as to become of the class of public employments. 

One of the earliest needs of a community is a supply of water 


' for domestic uses; and it has been always obvious that this is 


a public utility in a true sense of that term. Accordingly it was 
conceded from the first that the situation demanded a coercive 
law; but the extent to which that law took the disposition of the 
business out of the discretion of the corporations which provided — 
the supply was not appreciated. Hangen v. Albina Water Com- 
pany! is a late illustration. The defendant company laid a main 
through Tillamook Street upon which the applicant lived; but the 
defendant from the first refused to supply water to persons liv- 
ing between the east line of the township and Fourteenth Street, 
within which limits the plaintiff resided. 

Mr. Justice Lord said in part: “It must be conceded that the 
defendant is engaged in a business of a public and not of a private 
nature, like that of ordinary corporations engaged in the manu- 
facture of articles for sale, and that the right to dig up the streets 
and place therein pipes or mains for the purpose of conducting 
water for the supply of the city and its inhabitants, according to 
the express purpose of its incorporation and the business in which 
it is engaged, is a franchise, the exercise of which could only be 
granted by the state, or the municipality acting under legislative 
authority. In such case, how can the defendant, upon the tender 
of the proper compensation, refuse to supply water without dis- 
tinction to one and all whose property abuts upon the street in 
which its pipes are laid? If the supplying of a city or town with 
water is not a public purpose, it is difficult to conceive of any 
enterprise intrusted to a private corporation that could be classed 
under that head.” 

Various elements combine to make the business of supplying 
water to a community a public calling. Perhaps the chief of these 
is the natural limitation of the sources which makes the interposi- 
tion of the state in aid of the enterprise necessary. The method 
of distribution through pipes requires the permission of the local 


4 21 Ore. 411. 
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authorities in order to lay the pipes in the public streets. All 
this makes competition with the established company improbable, 
if, indeed, it does not make it impossible. At all events, monop- 
oly in this service is so founded in the nature of things that com- 
petition there is all but unknown.! 

When the first works were constructed to furnish gas eeoagh 
mains laid in the public streets to various householders in the 
community at large, new conditions in the supply of illumination 
were created. Before that time illuminants had been commodities, 
bought and sold in packages, purchasable at various shops scat- 
tered over every city. The keepers of these shops had never been 
compelled to sell to all that required of them; why then, it was asked, 
must gas companies be compelled to do so? At first such doubts 
had some currency with the courts, but at the present time there 
is a general agreement that mandamus should issue to compel a 
recalcitrant company to supply an aggrieved applicant. 

Portland Gas Company v. State? is an important case on this 
point. The particular issue was whether a gas company could 
refuse an applicant upon the ground that he was then being served 
by another gas company. The fundamental character of this 
problem is apparent. 

In granting the mandamus Mr. Justice Coffey said: “ Gas com- 
panies, being engaged in a business of a public character, are 
charged with the performance of public duties. Their use of the 
streets, whose fee is held by the municipal corporation in trust for 
the benefit of the public, has been likened to the exercise of the 
power of eminent domain. Accordingly, a gas company is bound 
to supply gas to premises with which its pipes are connected. 
It has often been held that mandamus is the proper proceeding by 
which to compel a gas company to furnish gas to those entitled 
to receive it. In view of these authorities, we are constrained to 
hold that a natural gas company, occupying the streets of a town 
or city with its mains, owes it as a duty to furnish those who own 


1 The following cases, among others, hold the water companies to be in public 
calling: Spring Valley Works v. Shoutes, 110 U. S. 347; Smith v. Water Works, 104 
Ala. 315; Water Co. v. Fergus, 178 Ill. 571; Shiras v. Ewing, 48 Kans. 170; Water 
Co. v. Adams, 84 Me. 472; Turner v. Water Co., 171 Mass. 336; McDaniel v. Water 
Works, 48 Mo. 273; American Water Works v. State, 46 Neb. 1194; Olmstead v. 
Morris Aqueduct, 47 N. J. Law 335; Silkman v. Water Comm'rs, 152 N. Y. 327; 
Griffin v. Goldsboro Water Co., 112 N. C. 206; Brymer v. Buller Water Co., 179 Pa. 
St. 231; Watauga Water Co. v. Wolfe, 99 Tegn. 429. 

2 135 Ind. 54. 
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or occupy the houses abutting on such street, where such owners 
or occupiers make the necessary arrangements to receive it and 
comply with the reasonable regulations of such company, such 
gas as they may require, and that, where it refuses or neglects 
to perform such duty, it may be compelled to do so by writ of 
mandamus.” 

What, after all, is that element in the situation which differentiates 
the vending of candles from the purveying of gas? Is it not 
this, — that the box of candles may be sent from any factory into 
any market, a condition which preserves virtual competition in the 
sale of candles; while a thousand feet of gas can only be got by the . 
consumer from the local gas company, a situation which presents 
an inevitable monopoly in the supplying of gas. It is in that sense 
that the monopoly of the local company is natural, and it is for 
that reason that it is permanent. Experience confirms this state- 
ment, that seldom in any community will competitive conditions 
prevail in the supply of gas, and never are these conditions lasting. 
This consideration must be at the basis of the universal holding at 
the present day that the business of gas making is one of the 
public services! 

The best discussion of the nature of public calling is to be found 
in the cases concerning the telephone. These again are most of 
them common law decisions, so that they disclose the essential 
tests by which public calling is established. One of the best of’ 
these cases, because of its full working out of the problems, is State 
v. Citizens’ Telephone Company.? It appeared in this case that 
one Gwynn had a grocery, in which was a telephone of the Citi- 
zens’ Telephone Company. Later he bought a market next door 
and cut a door through the wall, and in this market there was a 
telephone of the Southern Bell Telephone Company. The Citi- 
zens’ Company thereupon refused to have any dealings with 
Gwynn unless he should agree to use their system exclusively in 
both stores. A mandamus was confirmed to Gwynn as relator 
against the Citizens’ Company by Mr. Justice Mclver, entitling 


1 The following decisions among others hold the gas companies to be in public 
calling: Montreal Gas Co. v. Cadreux [1899], A. C. 589; Gibbs v. Gas Co., 130 U. S. 
396; Smith v. Gas Co., 132 Cal. 309; Coy v. Gas Co., 146 Ind. 655; J” re Pryor, 55 
Kans. 730; Louisville Gas Co. v. Drelaney, 100 Ky. 408 ; Gas Co. v. Calliday, 2 5 Md. 
1; Williams v. Gas. Co., 52 Mich. 599; People v. Manhattan Gas Co., 45 Barb. 136; 
Lanesville v. Gas Co., 47 Oh. St. 1; Bailey v. Fayette Gas. Co., 193 Pa. St: 175; Hotel 


Co. v. Gas Light Co., 3 Wash. 316; Shepard v. Milwaukee Gas Co., 6 Wis. 539. 
2 61S. C. 83. 
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him to have a telephone notwithstanding that he still refused to 
enter into an exclusive agreement, because the enforcement by the 
company of such a condition was contrary to its public duty. In 
the words of the court: “ The undisputed facts are that the re- 
spondentt in the exercise of its franchise conferred by its charter, 
had established a telephone business in the city of Spartanburg, 
and had erected its poles and strung its wires in and along the 
streets of said city, and thus had become, at least, a guas¢ common 
carrier of news, and as such was under an obligation to serve all 
alike who applied to it within reasonable limitations, without any 
discrimination whatsoever. When, therefore, the relator applied to 
the respondent to replace the telephone instruments in his grocery 
store and in his residence, from whence they had been removed 
by the defendant company but a few days before, the respondent 
was, in our opinion, bound to comply with such demand, under 
the obligations to the public which it had assumed. The reason 
given for its refusal—that the relator refused to agree that he 
would use respondent’s telephone system exclusively — was not 
sufficient to relieve it from its obligation to serve the public, of 
which the relator was one, without any discrimination whatsoever.” 
In the case of the telephone identical services must be provided 
to make competition possible; for it is not enough to get new 
takers into a new system, the old ones must be gotten in to satisfy 
the new ones. 

From an economic point of view the duplication of plant that is 
necessary to make competition possible'in these public utilities is 
sheer waste, without compensating advantages. From a business 
point of view this fact is a most effective deterrent. When one of 
these public services is established in a neighborhood, it is infre- 
quent that men will be found to invest their money in the con- 
struction of another plant. The risk of loss in such a case is too 
great, for since the market for both old and new is limited to the 
locality, the struggle must of necessity be so desperate that neither 
can expect to escape serious injury. * Moreover, since most of 
such public works are permanent in their construction, if the 
venture fails of success an attempt to remove them would result in 
almost total loss.? 


1 The following decisions among others hold the telephone companies to be in pub- 
lic calling: State v. Telephone Co., 23 Fed. Rep. 539; Hockett v. State, 105 Ind. 250; 
Telephone Co. v. Talley, 118 Ind. 194; State v. Telephone Co., 17 Neb. 126; People v. 
Hudson Telephone Co., 19 Abb. N. C. 466; State v. Telephone Co., 36 Oh. St. 296; 
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In the present generation a new method of illumination by 
electricity was devised which involved distribution from a central 
plant by a system of wires radiating through the localities served. 
The essential features of the electric business are so like the 
main conditions in the gas business, it was obvious that the same 


- law of public service was to be enforced in this instance. Indeed, 


it is most significant that no electric light company has ever 


- squarely denied that there rested upon it the primary obligation 


to serve all. 

All this is most significant ; se it shows that the law of public 
service has now such general acceptation that in any new instance. 
that is obvious it will be applied by the courts without hesitation. 
The latest case is Snell v. Clinton Electric Light Company,} 
where the company refused to furnish electric light to the appli- 
cant until he paid the cost of the transformer. The real reason 
for the refusal was a business policy of the company to increase 
their operations by charging applicants for transformers unless 
the wiring of the house was done by the company itself. In the 
present case the wiring was done by outside parties, but the jury 
found that the residence was properly wired. 

In holding for the consumer Mr. Justice Carter stated the fun- 
damental propositions involved in this way: “ There is no stat- 
ute regulating the manner under which electric light companies 
shall do business in this state. They are therefore subject only 
to the common law, and such regulations as may be imposed by 
the municipality which grants them privileges. Appellee, being 
organized to do a business affected with a public interest, must 
treat all customers fairly and without unjust discrimination. Both 
reason and authority deny to a corporation clothed with such 
rights and powers and bearing such a relation to the public the 


‘power to arbitrarily fix the price at which it will furnish light to 


those who desire to use it. The company was bound to serve all 
its patrons alike, it could impose on the plaintiff in error no 
greater charge than it exacted of others.” It is noticeable that in 
this opinion only one of the cases cited is that of an electric light 
company; the other examples cited involve gas and water, tele- 
phone and telegraph, proof positive that in the mind of the court 
these all fall within one department of the law. 


Telephone Co. v. Com., 3 Atl. Rep. 825; Gardner v. Telephone Co., 23 R. I. 312; 
Telephone Co. v. Telephone Co., 61 Vt. san 
1 196 Ill. 626. 
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In this business of electric lighting one element in the condi- 
tions which produce monopoly is prominent, — the absence of the 
substitute; that is, the cost to the consumer of shifting for him- 
self if he is refused. No electricity at all can be produced by 
the smaller consumers without the installation of apparatus of con- 
siderable cost, operated thereafter at large expense. Moreover, 
this is a business where when the units are smaller the cost of 
production is greater by a surprising ratio, so that in ordinary 
conditions none of the larger consumers would go to supplying 
them unless the rates of the company were unreasonable. This 
state of affairs would put the patron at the mercy of the com- 
pany, unless the law interposed and compelled the rendition of 
service upon a reasonable basis.! 

These four examples are enough perhaps to show the general 
nature of the conditions which characterize public calling. In the 
case of each illustration emphasis was placed upon one or the 
other of these elements; while the truth of the matter is that 
most of them exist in all. Thus in the usual public calling some 
natural limitation of some sort will be discovered, some control 
of the market from the character of the product; the cost of 
the duplication of the plant will be great, and the substitute will 
cost more than the original. These are the conditions that deter 
competition and foster monopoly. 

The positive law of the public calling is the only protection 
that the public have in a situation such as this, where there is no 
competition among the sellers to operate in its favor. So much 
has our law been permeated with the theory of /atssez faire, which 
was but lately so prominent in the policy of our state, that the ad- 
mission has been made with much hesitation that state control is 
ever necessary. But the modern conclusion, after some bitter ex-s 
perience, is that freedom can be allowed only where conditions of 
virtual competition prevail, for in conditions of virtual monopoly, 
without stern restrictions, there is always great mischief. There is 
now fortunately almost general assent to state control of the public 
service companies, since it is recognized that that special situation 
requires a special law. That law is based upon the conclusion that 
it is no inconsistency for the State to leave the generality of busi- 


1 The following decisions among others hold the electric companies to be in public 
calling: Andrews v. Electric Light Co., 53 N. Y. Supp. 810; Cincinnati R. R. v. Bowl- 
ing Green, 57 Oh. St. 336. 
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ness free from restrictions, while controlling with a strict code such 
lines of industry as are affected with a public interest. 
The working out of this detailed law governing public calling is 


now going on so rapidly that it already is of real value in grappling 


with actual abuses, such as exclusive demands, inadequate facili- 
ties, hidden overcharges, and undue discriminations. At the same 
time, as will be seen, new businesses are being put into the class 
of public employments, so that a greater variety of industries are 
now within the law. It seems only a question of time when the 
question will be raised for determination whether. these great in- 
dustrial trusts are public service companies. If ever a decision 
shall put them into that classification, it is submitted that the law 
of public services will be found to have developed far enough to 
meet the exigencies raised by the complexity of their operations. 


Bruce Wyman. 


[Zo be continued.) 
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SPECIFIC PERFORMANCE FOR AND AGAINST 
STRANGERS TO THE CONTRACT. 


IVEN a contract which, from its nature, warrants a decree for 

its specific performance by the promisor at the suit of the 

promisee, under what circumstances may its performance be com- 

pelled either by persons other than the promisee, or against persons 
other than the promisor? 

The typical agreement justifying the relief of specific perform- 
ance is the agreement for the sale and purchase of land. It is 
often said that such an agreement makes the seller a trustee for 
the buyer. But the relation between these parties is quite different 
from the ordinary trust relation. The seller retains the legal title 
as a security for the payment of the purchase-money. Subject to 
this incumbrance and to the reservation of rents and profits up to 
the time fixed for conveyance, in case the seller keeps possession 
also, the equitable interest is in the buyer. In other words the 
real relation of the buyer and seller is analogous to that of a 
mortgagor and mortgagee in a mortgage created, as in the modern 
English practice, by an absolute conveyance on the part of the 
mortgagor, and an agreement to reconvey, on payment of the 
loan, on the part of the mortgagee. The reports are full of state- 
ments to this effect.1. One of the most pointed is Judge Turley’s 
remark in Graham v. McCampbell:? “We are not able to draw 
any sensible distinction between the cases of a legal title conveyed 
to secure the payment of a debt and a legal title retained to secure 
the payment of a debt.” It goes without saying that a mortgagor, 
or his assignee, may redeem the land and compel a reconveyance 
from any grantee of the mortgagee, unless the title has vested in 
a purchaser for value without notice of the mortgage, and that any 
assignee of the mortgagor has the same right. In like manner the 
buyer or any assignee, immediate or remote, of the buyer’s rights 
may redeem the land and compel a conveyance from the seller, or 
from any assignee of the land, except a purchaser for value with- 
out notice of the vendor’s promise, or one claiming under such a 
purchaser. 


1 See 1 Ames, Cas. in Eq. Jur. 240 #. 2 Meigs, 52, 55- 


| 
’ 
fi 
hi 
i 
fil 
| 
1 
tii 
i i 
if 
— 
i 
i} 
| 
2 
it 
ii 
i} 
me | 
i 
i 
i 
q 
i 
i 
i 
| 
| 
| 
H 
| 


4 


SPECIFIC PERFORMANCE. 175 


The soundness of the analogy to the mortgage is the more evi- 
dent, if one considers the right to compel performance of the 
buyer’s promise. -As the mortgagee, or his assignee, may maintain 
a bill against the mortgagor for the payment of the mortgage debt, 
or for the alternative relief of foreclosure of the mortgage, and a 
decree for the payment of any deficiency between the debt and 
the value of the land, so the vendor, or his assignee, may maintain 
a bill against the buyer for the payment of the purchase money, 
or for the alternative relief of foreclosure of the buyer’s equity 
and a decree for the payment of any deficiency between the con- 
tract price and the value of the land. Similarly, as no decree will . 
be given against an assignee of the mortgagor for the payment of 
the whole or any part of the mortgage debt, so no decree can be 
had against the assignee of the buyer for the whole or any part of 
the purchase money. The sole remedy against an assignee of the 
mortgagor is the foreclosure of the mortgage, and the sole remedy 
against an assignee of the buyer is the foreclosure of his equity to 
call for a conveyance.” 

If it be asked why the assignee of the mortgagee or vendor must 
convey, although he has made no promise to convey, while the 
assignee of the mortgagor or buyer need not pay, because he has 
made no promise to pay, the answer is simple. The assignee of 
the mortgagee or seller, having notice of his grantor’s agreement 
to convey, would naturally pay him only the value of the incum- 
brance. If he were permitted to repudiate his grantor’s agreement 
he would retain for himself a ves, which, obviously, should go to 
the mortgagor or buyer upon payment of the incumbrance. To 
prevent this unconscionable enrichment of one person at the ex- 
pense of another, equity, upon the plainest principles of justice, 
imposes upon the assignee a constructive duty to convey, co- 
extensive with the express undertaking of his grantor. 

But this reasoning is wholly inapplicable to the assignee of the 


_mortgagor or buyer. He receives no ves which should go to the 


mortgagee or seller, and he makes no unjust benefit at their 
expense by not paying the mortgage debt or purchase money. 

Besides the agreement to transfer property there are some other 
affirmative agreements touching a particular res, of which equity 
will compel specific performance. A grantor, for instance, may 


1 Lysaght v. Edwards, 2 Ch. D. 499, 506, per Jessel, M. R. : 
2 Comstock v. Hitt, 37 Ill. 542 and cases cited in 1 Ames, Cas. Eq. Jur. 141, #. 2. 
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require the grantee of land to build thereon, in fulfilment of his 
promise given as a part of the consideration for the conveyance.} 
But the rights and duties of third persons, growing out of such a 
promise are widely different from those of assignees of promisors 
in promises to convey property. The promise to build being 
made, as a rule, to the promisee, not as an individual, but as an 
occupant of land in the neighborhood, the benefit of the promise 
is not transferable generally to such person as the promisee may 
designate, but only to some subsequent occupant of the promisee’s 
land2 Nor is the burden of such a promise transferable to any 
one, even to a purchaser from the promisor with notice of the 
promise.’ 

Such purchaser, by refusing to build, does not retain for himself 
any ves which ought to go to the promisee. His only benefit is 
the avoidance of a possibly unprofitable expenditure of money. 
Nor does this benefit to him imply an unjust pecuniary loss to the 
promisee. For the latter still has his right to compensation for 
the promisor’s breach of contract. If the promisor is solvent, the 
promisee will lose nothing; and even if the promisor is insolvent, 
the promisee’s loss, like that of the other creditors, is simply the 
consequence of misplaced confidence in the pecuniary ability of 
the common debtor. Moreover, it is precisely the same loss 
that would have befallen him if the promisor had kept the land. 
So long as this is true, there is obviously no reason why equity 
should impose upon the promisor’s assignee the constructive duty 
of fulfilling the latter’s promise, and thereby shift the loss from 
the promisee, who willingly took the risk of the promisor’s sol- 
vency, to the assignee, who gave no credit. 

If we turn now to negative agreements restricting the use of 
property, we shall find that the cases in which equity will grant 


1 Storer v. Gt. West. Co., 2 Y. & C. C. C. 48; Mayor v. Emmons, [1901] 1 K. B. 
515, and cases cited in 1 Ames, Cas. Eq. Jur. 78, 2. I. 

2 Doubtless in some cases the benefit of the promise is not assignable at all, being 
intended to enure to the advantage of the promisee alone or to the good of the public. 
Austenberry v. Corporation, 29 Ch. Div. 750. 

8 Haywood v. Brunswick Society, 8 Q. B. Div. 403; London Co. v. Gomm, 20 Ch. 
Div. 562, 583 (semble); Andrew v. Aitken, 22 Ch. D. 218 (semble) ; Austenberry v. Cor- 
poration, 29 Ch. Div. 750 (overruling Cooke v. Chilcott, 3 Ch. D. 694 (invalidating 
Holmes v. Buckley, 1 Eq. Ab. 27, and explaining Morland v. Cook, 6 Eq. 252) ; Hall v. 
Ewin, 37 Ch. Div. 74; Clegg v. Hands, 44 Ch. D. 503, 519. 

But see Gilmer v. Mobile Co., 79 Ala. 569; Whittenton v. Staples, 164 Mass. 319; 
Countryman v. Deck, 13 Abb. N. C. 110; R. R. Co. v. R. R. Co., 171 Pa. 284; Lydick | 
v. Baltimore Co., 17 W. Va. 427. 
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its relief by specific performance in favor of or against strangers 

to the contract, fall into two classes. The first includes covenants \ ‘) A 
that run at law with the land or the reversion, in which cases Sh I \ 
equitable relief is concurrent with the legal remedy. The second 
includes agreements, whether under seal or by parol, enforceable | % 
at law only by and against the immediate parties, in which cases, 
therefore, the jurisdiction of equity in favor of or against third 
persons is exclusive. 

The rule as to the first class of cases is simple and uniformly \ 
recognized. If, from the nature of the covenant, the covenantee 
has the option of proceeding at law for damages or in equity for 
specific performance by means of an injunction, this same option|| 
may be exercised by any third person entitled to sue, and against 
any third person liable to be sued at common law. 

In the second class of cases there is not complete harmony in 
the decisions ; nor in the courts, which agree in their decisions, is 
there a consensus of opinion as to the ratio dectdendt. It will be 
convenient first to state the result of these decisions as to the per- 
sons subject to the burden of these agreements ; as to the persons 
entitled to the benefit of them; as to the nature of the restrictions, 
of which the benefit and the burden pass to third persons; and as 
to the kind of ves, to which such restrictions attach; and then to 
discuss the general principle to be deduced from the decisions. 

To maintain a common law action upon covenants running with 
the land at law privity of estate between the covenantor and the 
defendant, is essential. But no such privity is necessary in suits. 
against persons chargeable only in equity. The burden of the 
restrictive agreement, unless expressly limited to the covenantor,?/ / 
falls upon every possessor of the res except a purchaser for value 
without notice of the agreement, or a possessor subsequent to 
such bona fide purchaser. Accordingly relief by injunction will 
be granted not only against the covenantor’s assignee,® but against 
his lessee,* against an occupant,® and also, it is believed, although 
no case in point has been found, against a disseisor. 

A purchaser for value without notice of the agreement takes the 


1 Clegg v. Hands, 44 Ch. Div. 503. 
2 Re Fawcett, 42 Ch. D. 150. 
® Tulk v. Moxhay, 2 Ph. 774, and cases cited in 1 Ames, Cas. Eq. Jur. 149, #. 1. 
* John Brothers Co. v. Holmes, [1900] 1 Ch. 188; Holloway v. Hill, [1902] 2 Ch. 612, 
and cases cited in 1 Ames, Cas. Eq. Jur. 152, #. I. ‘ 
5 Mander v. Falcke, [1891] 2 Ch. 554. 
12 


178 HARVARD LAW REVIEW. 


res free from the restrictive agreement.! The promisee and the 
innocent purchaser are equally meritorious persons, and one of 
them must suffer by the wrongful conduct of the transferor. But 
in this instance, as in other cases of equal equities, the court leaves 
the parties where it finds them. To incumber the ves in the hands 
of the innocent purchaser for the benefit of the promisee would 
be to rob Peter to pay Paul. The situation is altogether different, 
if the ves is acquired with notice of the restrictive agreement, or 
by a volunteer. If such a possessor were permitted to ignore the 
restrictive agreement, he would make an unmerited profit, and this 
profit would entail an undeserved loss upon the promisee. For 
the promisee in negative agreements, unlike the promisee in 
affirmative agreements, has no redress against the promisor.2. The 
latter did not violate the restrictive agreement while he was in 
possession of the ves, and its violation by a subsequent possessor 
is no breach of contract by the promisor. 

What persons, if any, other than the promisee may enforce 
compliance with restrictive agreements, depends wholly upon the 
intention of the parties to the agreement. Frequently the parties 
intend that the restriction upon the promisor’s land shall be for the 
benefit of the promisee as owner of neighboring land and of any 
subsequent possessor of the whole or any part of the promisee’s 
land. This is the case when a tract of land is divided into build- 
ing lots to be sold under a general scheme by which certain re- 
strictions are to apply to each lot for the benefit of every other lot 
into whosesoever hands they may come. Privity of estate between 
the promisee and the plaintiff is not essential to the enforcement — 
of these restrictions. The benefit of the agreement passes not 


1 Carter v, Williams, 9 Eq. 678; Nottingham Co. v. Butler, 16 Q. B. Div. 778, 787, 
788; Rowell v. Satchell, [1903] 2 Ch. 212; Washburn z. Miller, 117 Mass. 376; Moller 
v. Presbyterian Hospital, 65 N. Y. App. Div. 134, and cases cited in 1 Ames, Cas. 
Eq. Jur. 173, #. 1. There is a casual statement by Jessel, M. R., in London Co. v. 
_Gomm, 20 Ch, D. 562, 583, that a dona fide purchaser of an equitable estate would take 
| _ subject to the burden of a restrictive agreement, and this dictum has received the extra- 
| judicial approval of Collins, L. J., in Rogers 7. Hosegood, [1900] 2 Ch. 388, 405, and 
Farwell, J., in Osborne v. Bradley, [1903] 2 Ch. 446, 451. It is difficult, however, to 
see either the justice or the legal principle upon which the dona fide purchaser of an 
equitable fee-simple should be less entitled to exception from the burden of the re- 
-strictive agreement than the innocent purchaser of a legal fee-simple. ‘These dicta of 
the English judges are deservedly criticised in a recent article in the Solicitors’ Jour- 

(47 Sol. J. 793). 
‘~‘ % Clements v. Welles, L. R. 1 Eq. 200; Feilden v. * Slober, 7 Eq. 523; Evans v. 
Davis, 10 Ch. D. 747, wet Patman v. Harland, 17 Ch. D. 353; Hall v. Ewin, 37 

Ch. D. 74. 
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only to an assignee,! but also to a lessee? of the assignor, and 
probably to a subsequent possessor, who is a mere occupier.’ 
Sometimes it is the intention of the parties that the restriction 
upon the promisor’s land shall benefit third parties already in | “ 
session of neighboring land at the time of the promise. _ Accord- 
ingly, if the owner of land sells it in lots to different purchasers, | 
but subject to the same restrictions, the prior purchaser of one lot 
‘may enforce the restrictive agreement of the later purchaser of 
another lot. Similarly, a promise of the purchaser of lot 1 from 
A, a trustee for B, not to erect any building which would obstruct 
the view from the house on the adjoining lot 2, owned by B in - 
his own right, is enforceable by B.5 : 

If the restrictive agreement is intended for the benefit of the 
promisee alone, by adding to his comfort and enjoyment in the 
occupancy of his neighboring nn no other possessors can enforce “ 
the agreement$ 

Intermediate between the intention to benefit every possessor 
in the occupancy’ of the neighboring land, and the intention to 
enhance the enjoyment of the promisee’s occupancy alone, we 
find in the much approved judgment of Hall, V.C., in Renals v. 
Cowlishaw’ the suggestion of still another possible intention, namely, 
the intention to benefit the promisee, not only as an occupant, but) 
also as a future seller, by giving him the power, if he chooses to ex 
ercise it by an actual assignment of the agreement, of transferring 
the same benefits to any or all of his vendees. In such a case, 


1 Rogers v. Hosegood, [1900] 2 Ch. 388; Nottingham Co. v. Butler, 16 Q. B. Div. 
778; Parker v. Nightingale, 6 All. 341; DeGray v. Monmouth Co., 50 N. J. Eq. 329; 
Tallmadge v. East Bank, 26 N. Y. 105, and cases cited in 1 Ames, Cas. Eq. Jur. 172, 
1, 180, 2. I. 

2 Taite v. Gosling, 11 Ch. D. 273. 

8 Presumably equity would not enforce the restriction at the suit of a disseisor, but _ 
would grant an injunction on a bill filed by the disseisee. 

* Renals v. Cowlishaw, 9 Ch. D. 125, 128 (seméd/e); Nottingham Co. v. Butler, 16 
Q. B. Div. 778, 784 (semble); Collins v. Castle, 36 Ch. D. 243; Hopkins v. Smith, 162 
Mass. 444; DeGray v. Monmouth Co., 50 N. J. Eq. 329, 335; Barrow v. Richard, 
8 Paige 351; Brouwer v. Jones, 23 Barb. 153. 

5 Gilbert v. Peteler, 38 N. Y. 165. 

6 Keates v. Lyon, 4 Ch. 218; Sheppard v. Gilmore, 57 L. J. Ch. 6; Osborne v._ 
Bradley, [1903] 2 Ch. 446; Formby v. Barker, [1903] 2 Ch. 539; Badger v. Boardman, 
16 Gray, 559; Sharp vw. Ropes, 110 Mass. 381; Clapp v. Wilder, 176 Mass. 332; 
Helmsley v. Marlborough Co., 62 N. J. Eq. 164, 63 N. J. Eq. 799; Equitable Co. v. 
Brennan, 148 N. Y. 661. See also Kemp z. Bird, 5 Ch. Div. 974; Ashby v. Wilson, 
[1900] 1 Ch. 66, in which cases the restrictive agreements of a subsequent lessee of A 
were unenforceable by a prior lessee of A. 

7 9 Ch. Div. 125, 11 Ch. Div. 866. 


f 
. 


180 HARVARD LAW REVIEW. 


therefore, a subsequent possessor, in order to enforce the restric- 
tion, must prove two distinct assignments by the promisee, an 
assignment of the land and an assignment of the contract.! The 
instances must be rare in which a promisor, willing to give the 
promisee the power of transferring the benefit of the agreement, 
would care whether the power were exercised by a double assign- 
ment of land and agreement or by the mere assignment of the 
land. Nor is it easy to see why this distinction should be of value’ 
to the promisee. For if the agreement be interpreted in the wider 
sense as intended to give the benefit to the promisee and any as-. 
signee of the land as such, a promisee, wishing under exceptional 
circumstances to convey the land without the benefit, could easily 
release the restriction as to the land about to be conveyed. It 
may be doubted, too, whether in Renals v. Cowlishaw and the 
other English cases, in which assignees of the land were denied 
the benefit of the restrictions because there was no actual assign- 
ment of the agreement also, the evidence was sufficient to prove 
any intention to require the double assignment. On very similar 
facts in several American cases the court decided that the benefit 
was intended to pass to any assignee of the land? 7 

It might be supposed that all restrictions upon the use of land 
which are enforceable as between the parties to the agreement 
would be equally effective in favor of and against third persons, 
within the rules already stated. In some jurisdictions, however, 
relief for or against strangers to the agreement is limited to those 
restrictions which make for greater pleasure or comfort in the 
occupation of the neighboring land. Agreements of the promisor 
snot to use his land in competition with his neighbor, according to’ 
the decisions and dicta in a few states, are of value only as between 
promisor and promisee.2 But the weight of authority is in favor 


ye WPNof the opposite and, as it seems to the writer, the better opinion. 


1 See, in accordance with this view of Hall, V. C., Master v. Hansard, 4 Ch. Div. 
718; Nalder v. Harman, 82 L. T. Rep. 594; Spicer v. Martin, 14 App. Cas. 12, 24; 
Rogers v. Hosegood, [1900] 2 Ch. 388, 408. 

2 Peck v. Conway, 119 Mass. 546; Post v. West, 115 N. Y. 361; Clark v. Martin, 
49 Pa. 289; Muzzarelli v, Hulshizer, 163 Pa. 643. 

8 Taylor v. Owen, 2 Blackf. 301 (semd/e) ; Norcross v. James, 140 Mass. 188; Kettle 
Ry. v. Eastern Ry., 41 Minn. 461 (semble); Brewer v. Marshall, 19 N. J. Eq. 537 (four of 
twelve judges dissenting) ; Tardy v. Creasy, 81 Va. 553 (two of five judges dissenting). 

* Holloway v. Hill, [1902] 2 Ch. 612; Robinson v. Webb, 68 Ala. 393, 77 Ala. 176; 
McMahon v. Williams, 79 Ala. 288; Frye v. Partridge, 82 Ill. 267; Watrous v. Allen, 
57 Mich. 362; Hodge v. Sloan, 107 N. Y. 244 (two judges dissenting); Stimes-v. 
Dorman, 28-Oh. St. 580; Middletown v. Newport Hospital, 16 R. I. 319, 333 (semble). 
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If A may sell his land to B for a larger price because of his agree- 
ment not to use land that he retains in competition with B’s use of 
the land purchased, and if this is a valid agreement as between A 
and B, it seems a highly unjust doctrine that permits A to sell, and 
C, although a purchaser with notice, to buy the land freed from the 
restriction, and gives B no remedy against either A or C. 

The ves, to which the benefit and burden of restrictive agree- 
ments attach, is commonly land. But it may be personal property. 
In the familiar case of the sale of a business with an agreement by 
the seller not to engage in the same business within a certain dis- 
tance, the benefit of the agreement passes to a subsequent assignee 
of the business! An instance of the burden of a restriction pass- 
ing to the assignee of personalty is found in a recent New York 
case.2. The owner of the copyright of a book upon the sale of 
one set of electrotype plates of the book to the plaintiff, agreed 
not to sell copies of the book printed from another set of plates 
below a certain price, and this agreement was enforced by an in- 
junction against the defendant, a subsequent purchaser of the 
copyright with notice of the restriction. 

The uncertainty as to the true legal principle of the decisions 
upon the passing of the benefit and burden of restrictive agree- 


ments is evident from the statément by Jessel, M.R., as late as _ 
1882, that the doctrine of Tulk v. Moxhay,? a leading case on the — 
subject, appeared to him to be “ either an extension in equity of 


Spencer’s * Case to another line of cases, or else an extension in. 


\ 


equity of the doctrine of negative easements.”® Subsequent judg- { 


ments in England have made no choice between the alternatives 
suggested by the Master of the Rolls. On the other hand many 
American courts have countenanced the supposed analogy be- 
tween restrictive agreements and negative easements. But the 


1 Benwell v. Innes, 24 Beav. 307; Fleckenstein v. Fleckenstein (N. J. Eq. 1903), 53 
Atl. R. 1043; Francisco v. Smith, 143 N. Y. 488, and cases cited in t Ames, Cas. Eq. 
Jur. 187, 2. 1. 

2 Murphy z. Christian Association, 38 N. Y. App. Div. 426. See also N. Y. Co. v. 
Hamilton, 28 N. Y. App. Div. 411. 

3 2 Ph. 774. 

* 5 Rep. 16. 

5 London Co. v, Gomm, 20 Ch. Div. 562, 583. 

6 “The reservation creates an easement, or servitude in the nature of an easement.” 
Per Morton, J., in Peck v. Conway, 119 Mass. 546. See similar statements in Webb 
v. Robbins, 77 Ala. 176, 183; Hills v. Miller, 3 Paige 254; Trustees v. Cowen, 4 


Paige 510, 515; Trustees v. Lynch, 70 N. Y. 440, 446, 447, 448, 449, 450; Wetmore 
v. Bruce, 118 N. Y. 318, 322. ° 
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courts of New Jersey have rejected this analogy, and, it is sub- 
mitted, they were right in so doing. There is, it is true, a certain 
superficial resemblance between restrictive agreements and negative 
easements. Two estates are essential to the passing of the benefit 
and burden of each? But the differences between them are funda- 
mental. An easement is an obligation between two estates. This 
relation is indicated by the common terms dominant and servient 
estates. Because the one is obligee and the other obligor, the 
relation continues the same into whosesover hands one or both 
estates may successively pass, and, except for Registry Acts, 
_whether the subsequent owners bought with or_without—notice. 
This cannot be said of restrictive agreements. The burden van- 
ishes as soon as the land subject to the restriction comes to the 
hands of a purchaser for value without notice of the restriction. 
‘Moreover the burden by the intention of the parties may be lim- 
ited at the outse. to the original promisor.2 The benefit too, if 
such is the understanding of the parties to the promise, may be 
limited to the promisee,‘ or in England, to the promisee and sub- 
sequent occupant of the promisee’s land by express assignment of 
the contract.’ The analogy of the negative easement. is objection- 
able for the further reason that easements are confined to real 
~property, but restrictive agreements apply equally to- ‘personal 
property.® 
Nor is the doctrine of restrictive agreements illuminated by 
the suggested analogy to the doctrine of Spencer’s Case. Upon 
covenants running with the land assignees are bound, without 


regard to notice, or absence of value, whereas notice, or the ab- 
sence of value, is the very foundation of the subsequent posses- 
sor’s liability on restrictive agreements. Nor does the doctrine of 
Spencer’s Case apply to personal property. 

In truth, the passing of the benefit and burden of restrictive 
agreements is not to be explained by any single analogy or prin- 
ciple. The imposition of the burden upon others than the prom- 
isor and the acquisition of the benefit by others than the promisee 
are the results of two very different principles. 


i Brewer v. Marshall, 19 N. J. Eq. 537, 5433 DeGray v. Monmouth Co., 50 N. J. 
Eq. 329, 339- 

2 Gale, Easements (74) 10; Formby v. Barker, [1903] 2 Ch. 539. 

8 Re Fawcett, 42 Ch. D. 150. 

* Supra, 179 and x. 6. 

5 Supra, 179, 180 #. 1. ® Supra, 181. 
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The burden is imposed upon a subsequent possessor of the 
ves, whether real or personal, upon the same principle that the 
grantee of a guilty trustee, or the grantee of one already under 
contract to sell the ves to another, is bound to convey the ves to 
the cestui que trust or prior buyer. In all three cases there would 
be the like injustice, if the purchaser with notice, or the volun- 
teer, were allowed to profit at the expense of the cestuz gue trust 
or promisee by ignoring the trust, the promise to convey, or the 
restrictive agreement. Equity, therefore, in all three cases im- 
poses upon the grantee a constructive duty coextensive with the 
express duty of his grantor. 

The right of third persons to the benefit of restrictive agree- 
ments is the result of the equally just and equally simple principle, 
that equity will compel the promisor to perform his agree- 
ment according to its tenor. If the restrictive agreement, fairly 
interpreted, was intended for the sole benefit of the promisee, 
only he can enforce it. If on the other hand it was intended for 
the benefit of the occupant or occupants of adjoining lands, then 
such occupant or occupants may compel its specific performance. 
It is to be observed that a grantee of the promisee acquires his 
rights not as assignee of the restrictive contract, but as assignee 
of the promisee’s land. Accordingly the assignee of the land is 
none the less entitled to the benefit of the agreement, although 
there was no assignment of the contract,! or even although he was 
ignorant of its existence when he acquired the land.2 The as- 
signee’s situation in this respect is closely analogous to the rights 
of the buyer of land from one to whom it had been previously sold 
with warranty. The last buyer enforces the warranty of the first 
seller not as assignee of the warranty, but as assignee of the land, 
for that is the meaning of the warrantor’s undertaking. The 
analogy between the restrictive agreement and a warranty holds 
also in other respects. As the assignee of the land may sue upon 
the warranty in his own name without joining the warrantee,’ so the 
subsequent possessor of the neighboring land may, as sole plaintiff, 
file his bill for an injunction against the promisor.* A warrantee, 


1 Peck v. Conway, 119 Mass. 546; Phoenix Co. v. Continental Co., 87 N. Y. 400, 408. 

2 Rogers v. Hosegood, [1900] 2 Ch. 388, 406. 

8 Wyman v. Ballard, 12 Mass. 304; Withy v. Mumford, 5 Cow. 137; Wilson v. 
Taylor, 9 Oh. St. 595. See also Noke v. Awder, Cro. El. 373, 486; Lewis v. Camp- 
bell, 8 Taunt. 715. 

* Western v. Macdermott, 2 Ch. App. 72. 
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who has conveyed the land to another, can no longer enforce the 
warranty ;! in like manner a promisee who has parted with all of 
his land in the neighborhood loses the right to enforce the restric- 
tive agreement.? A release of the warranty by the warrantee after 
his conveyance to another is inoperative;* a release of the re- 
strictive agreement by the promisee after parting with his land in 
the neighborhood is likewise of no effect as to the land conveyed 
by him.t A dona fide purchaser from the warrantee acquires the 
warranty free from any equitable defenses good against the war- 
rantee;° it is believed that an innocent purchaser from the prom- 
isee should be allowed to enforce performance of a restrictive 
agreement, although the promisors might have defeated a suit by 
the promisee on the ground of fraud or by reason of some other 
equitable defense. But no case has been found involving this 
question. 

These qualities, common to the warranty and the restrictive 
agreement, indicate that they both belong in the same class with 
bills and notes. For the holder of a bill or note sues in his own 
name, acquires his right, not as assignee of a chose in action, but as 
the persona designata within the tenor of the instrument, and, 
if a bona fide purchaser, holds free from equities and equitable 
defenses. If the right to enforce restrictive agreements were 
limited to assignees of the land, in privity of estate with the prom- 
isees, they, like assignees of a warranty, would be assimilated to 
indorsees of a bill or note payable to order. The restrictive 
agreement, however, is frequently intended to enure to the benefit 
of any possessor subsequent to the promisee,® or even to one 
who acquired the promisee’s land before the making of the prom- 


1 Keith v. Day, 15 Vt. 660; Smith v. Perry, 26 Vt. 279. If the warrantee gave an 
independent warranty to his vendee he may sue the original warrantor after indemnify- 
ing his own vendee, but not otherwise. Green v. Jones, 6 M. & W. 656; Wheeler v. 
Sohier, 3 Cush. 219; Markland v. Crump, 1 Dev. & B.-94. 

2 Dana vw. Wentworth, 111 Mass. 291; Keates v. Lyon, 4 Ch. 218; Trustees v. 
Lynch, 70 N. Y. 440, 451; Barron v. Richard, 3 Edw. Ch. 96, ror. 

8 Littlefield v. Getchell, 32 Me. 390 (semble) ; Chase v. Weston, 12 N. H. 413. See 
also Harper v. Bird, T. Jones, 102. The dictum contra in Middlemore v. Goodale, Cro. 
Car. 503, may be disregarded. 

4 Eastwood v. Lever, 4 D. J. & S. 114, 126; Western v. Macdermott, L. R. 1 Eq. 
499, 506; Rowell v. Satchell, [1903] 2 Ch. 212; Hopkins z. Smith, 162 Mass. 444; Cou- 
dert v. Sayre, 46 N. J. Eq. 386, 396; Hills v. Miller, 3 Paige 254. 

§ Ill. Co. v. Bonner, 91 Ill. 114; Hunt v. Owing, 17 B. Mon. 73; Alexander v. 
Schreiber, 13 Mo. 271; Suydam v. Jones, 10 Wend. 180; Greenvault v. Davis, 4 Hill 
643; Kellogg v. Wood, 4 Paige 578, 616. 

Supra, 178, 179. 
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ise! In such cases the true analogue of the restrictive agreement 
is the note payable to bearer. The principle is clearly stated by 
Emott, J., in Brouwer v. Jones,? in which case a prior grantee of 
one part of a tract of land was allowed to enforce the restrictive 
covenant of a later grantee of another part of the same tract: “I 
am unable to see in what respect the relative dates of the convey- 
ances of Brouwer and Mason [the common grantors] can make 
any difference. Every such covenant, in every deed given by — 
them, was intended not only for their benefit but also for that 
of all their prior as well as subsequent grantees. . . . This court 
may, therefore, very properly be asked to interpose in behalf of 
any of the owners of the lots, as being parties for whose benefit 


the covenants were made,” 
J. B. Ames. 


1 Supra, 179 and 4. 
2 23 Barb. 153, 162. See the similar statement of Chancellor Walworth in Bar- 
row wv. Richard, 8 Paige 351. 
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EXTENT OF THE ADMIRALTY JURISDICTION OF THE FEDERAL Courts. — 
The Supreme Court of the United States, with four justices dissenting, has 
just rendered a decision which marks the greatest extension, thus far reached, 
of the federal jurisdiction in admiralty. A contract for the repair of an Erie 
| canal boat in a Middleport dry dock was declared to be a maritime con- 
tract; and the lien on the vessel, given in such cases by the New York 
statute, was consequently held to be enforceable only in the federal courts. 
ferry v. Haines, 24 Sup. Ct. Rep. 8. 
ft Whether the contract in question was maritime the court properly held 
involved three considerations : first, the place where the repairs were made ; 
second, the character of the boat repaired ; and third, the nature and extent 
of the waters on which the boat was navigated. As to the first point, it was 
rightly laid down that a contract to repair in dry dock is not a contract to 
be performed on land in a sense to prevent its being maritime. Contracts 
for the repair of ships have long been recognized as peculiarly subject to 
admiralty jurisdiction, and permanent repairs below the water line must 
almost always be made in dry dock. In discussing the second question, 
| the character of the vessel, if it is engaged in commerce and navigation, it 
may, according to this opinion, be subjected to the exclusive admiralty 
| jurisdiction of the federal courts. Any narrower holding would seem incon- 
sistent with the course of accepted judicial opinion on the point. The 
admiralty jurisdiction had already been extended over an ordinary grain 
barge without means of propulsion,? a floating elevator,’ and a bath-house 


1 The Lottawanna, 21 Wall. (U. S.) 558. 
2 The Northern Belle, 9 Wall. (U. 5} 26. 
8 The Hezekiah Baldwin, 8 Ben. (U. s} 556. 
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built on boats and designed for transportation.* In considering the third 
point, the nature and extent of the waters on which this canal boat was 
employed, the court had only to follow a precedent they had themselves 
established in a case which arose from a collision on the Chicago canal.® 
After the admiralty jurisdiction had once been extended to non-tidal waters,® 
thus departing from the old English doctrine, there seems no logical stop- 
ping place short of the point the court has reached. That this waterway 
was artificial cannot be decisive against the jurisdiction. Most of the chan- 
nels into ocean ports are kept open by dredging, and navigation on many 
of our great rivers is rendered practicable only by artificial means. That 
transactions on these waters are not within the view of the admiralty courts 
would hardly be contended. 

The decision of the court, then, seems sound. That unusual interest 
attaches to the case arises not so much from the fact that it involves any _ 
single point of great difficulty, as from the combination of extreme features 
which it presents. After this decision there seems open to the court but 


one reasonable limitation on the extent of the admiralty jurisdiction, a wi 


limitation which will probably be sustained should occasion arise. Where a 
body of water is entirely within a single state, and forms no part of a high- 
way connecting different states, or opening on the high seas, it would seem 
unnecessary and profitless for the federal courts to assert their exclusive 
admiralty jurisdiction. 


DECLARATIONS TO PROvE Non-Access. — It is a rule of long standing that 
a child born in wedlock is presumed legitimate. This presumption even 
extends to a child born so shortly after marriage that conception must have 
taken place before.” It has also been commonly held that a husband and 
wife cannot, in order to rebut the presumption of legitimacy, testify to non- 
access in order to prove the bastardy of issue which has been conceived 
during the marriage.* A number of United States decisions have extended 
this rule to the case of children conceived before marriage but born after 
marriage, upon the ground, apparently, that as the presumption of legiti- 
macy applies to such children, the rule of evidence should apply also.* 
The rule excluding testimony of non-access is commonly said to be founded 
on considerations of “ decency, morality, and policy.” The marriage of a 
man to a pregnant woman may perhaps in the great majority of cases be 
fairly taken to constitute an acknowledgment that the child is his. The 
law in presuming the child to be his acts apparently upon such grounds.® 
In this aspect of the case it may possibly seem that decency and policy 
require that a husband and wife remain unquestioned as to their intercourse 
before marriage. But there is good ground for an opposite view. Decency, 
morality, and policy may well require that a husband and wife be forbidden 
to testify to non-access during the married state, because such protection 


* The Public Baths, No. 1 3, 61 Fed. Rep. 692. 
5 Ex parte Boyer, — U. S. 629. 
® The Genesee Chief, 12 How. (U. S.) 443. 


- 1Co. Lit. 2444. 
2 King v. Luffe, 8 East 193. 
8 Goodright d. Stevens v. Moss, Cowp. 592. 
# Dennison v. Page, 29 Pa. St. 420; Rabeke v. Baer, 115 Mich. 328. 
§ King v. Luffe, supra. 
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is deemed necessary to the sanctity of married intercourse. To accomplish 
this protection, however, it is not necessary to prevent a husband from 
testifying against a presumption that he seduced his wife before he married 
her, or to prevent a wife from testifying that she was not seduced by the 
husband. Moreover cases undoubtedly have arisen, and may arise, where 
it would be unreasonable to suppose that the husband knew of his wife’s 
condition at the time of marriage. To exclude the testimony in question 
in such a case might involve a grave injustice both to the husband and to 
the real heirs. In a case which recently came up before the House of 
Lords, it being shown that a child was born six months after marriage, and 
the jury being satisfied by expert testimony that conception must have taken 
place before marriage, it was sought to introduce a deposition by the hus- 
band that before he married his wife he had never had sexual intercourse 
with her, and that soon after she confessed that at the time of marriage 
she was with child by another man. Although urged that this was testi- 
mony of the parents to non-access, the evidence was held admissible, and 
a former English authority ® overruled. Zhe Poulett Peerage, [1903] A. C. 
395. The case is defensible upon the grounds indicated above, and its 
result seems preferable to that reached in the United States decisions. 


THE GARNISHMENT OF A Dest. — Jurisdiction to garnish a debt not pay- 
able at a particular place, according to some cases, cannot be gained without 
personal service on the creditor. These cases are overruled by the decision 
of the Supreme Court of the United States in Chicago, etc., R. R. Co. v. 
Sturm,” which holds that service on the garnishee alone, obtained in the 
state of his domicile, gives jurisdiction. That decision was based on reason- 
ing and dicta which would allow jurisdiction irrespective of domicile wherever 
such service is obtained, — a view adopted by some previous cases. The 
rejection of these dicta in the recent West Virginia case of Pennsylvania 
R. Rv. Rogers, 44S. E. Rep. 300, suggests an inquiry into the basis of 
jurisdiction in such cases. 

A man not served with process may be deprived of his property only by a 
state having jurisdiction iz rem of that property.* Jurisdiction in rem depends 
on power over the ves. A state has power to control, by process of its courts, 
physical objects within its territorial limits.. It is for this reason ° that, aside 
from considerations of comity, the sole test of jurisdiction of a corporeal res 
is its physical sé¢us. As to an incorporeal ves there is no such simple test, 
since an intangible thing can clearly have no actual physical sétus. ‘To de- 
clare, as the courts are fond of doing, that a debt has a sé¢us in a particular 
place can amount only to saying that it will be treated, for purposes of 
jurisdiction, as a tangible res would be treated if it had such a sétus. Legis- 
lative or judicial fiat cannot alone create jurisdiction. Such a declaration, 
therefore, is justified only if the state has in fact the same power to control 
the debt as to control a tangible ves whose sé¢us is within its territory. 


6 Anon. v. Anon., 22 Beav. 481 ; 23 Beav. 273. 


1 See cases collected in Minor, Confl. of L., § 125. 
2 174 U. S. 710 

8 Collected in Minor, § 125. 

# Pennoyer v. Neff, 95 U 

8 See Sutherland v. Nat'l Bask *8 Ky. 250. 
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Control of a debt consists in compelling its payment and release. _ This, 
manifestly, a state cannot do, unless it has jurisdiction over the releasing as 
well as the paying party. Personal service on the debtor-creditor would, 
therefore, on theory, seem essential to jurisdiction. 

As a matter of practice, to require such personal service seems the only 
way of doing justice to the defendant. When a man leaves a chattel in 
another state, not in the care of somebody who would know of its seizure, 
he is fairly presumed to consent that it shall be dealt with on the insufficient 
notice of service by publication. But no creditor thinks of leaving a care- 
taker of his debt when he leaves his obligor behind him. Payment in his 
absence to an alleged creditor will frequently be without his knowledge or 
any chance on his part to dispute the alleged claim. This offers a golden 
opportunity to fraudulent garnishors. The rights of dona fide garnishors, on 
the other hand, would be made only slightly more difficult to enforce bya . 
rule requiring service on the debtor-creditor. Since in the vast majority of 
cases the garnishee is a corporation doing business in the state of the 
defendant’s residence, personal service on both may be had there. The 
reasoning in the case of Chicago, etc., R. R. v. Sturm, would seem unfor- 
tunate, then, both on theory and in practice ; and the West Virginia court 
did well not to follow it in a case not exactly covered by that decision. 


RIGHTs OF CREDITORS OF THE DONEE OF A POWER OF APPOINTMENT BY 
WILL IN THE PROPERTY SUBJECT TO THE Power. — In determining under 
what circumstances the creditors of a person possessing a power of appoint- 
ment by will can reach the property subject to the power, courts of equity 
have generally reached results which are consistent with the general prin- 
ciples of equity jurisdiction. The donee of sucha power has no estate in the 
property subject to the power ; it follows, then, that if he dies without exer- 
cising the power, equity will not subject the property to the claims of his 
creditors.! Neither will equity compel an execution of the power in favor of 
the donee’s creditors, for a compelled execution is held not to be an appoint- 
ment within the terms of the power.? If, however, the donee exercises the 
power in favor of a-volunteer, and then dies insolvent, the appointee will be 
postponed to the creditors. The donee should have exercised the power in 
favor of his creditors; its exercise in favor of a volunteer was in the nature 
of a fraud upon them, and the appointee will be considered a constructive 
trustee of the property which he has obtained.* Recently the question 
arose under what circumstances the appointee of such a power is a volun- 
teer, and in deciding it the House of Lords appears to have added a pecu- 
liar doctrine to the law of powers. In consideration of a loan, the donee of 
a power of appointment by will agreed to make the debt a first charge on 
the fund subject to the power. He died insolvent, leaving a will executed 
according to this agreement. The court held that the appointee was a vol- 
unteer, and that the fund should be divided among the general creditors of 
the deceased. Beyfus v. Lawley, [1903] A. C. 411. 

A contract for the exercise of a power of appointment by will is peculiar, 
since, as previously stated, a court of equity will not compel specific per- 


1 Jones v. Clifton, ror U. S; 225. 
2 See Thacker v. Key, L. R. 8 — 408. 
13 Ch. D. 


8 Jy re Harvey’s Estate, 216. 
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formance. It is difficult, however, to see how this peculiarity can exempt 
such a transaction from the application of the broad equitable rule that one 
who has given good consideration for a contract becomes a purchaser for 
value of the right which he obtains upon a performance of the contract. 
On the analogy of a line of cases whose soundness has not been questioned, 
the appointee would seem to be in a position even stronger than that of 
the purchaser there protected. If the vendor on a contract for the sale of 
chattels becomes insolvent after receiving the purchase money, the purchaser 
is entitled to specific performance even though the chattels are not of pe- 
culiar value.* It would be inequitable to allow the general creditors to get 
the benefit both of the property and of the purchase money. The result of 
the principal case is to confer this unfair advantage upon the general credi- 
tors where the question is not whether the purchaser shall be granted an 
advantage which he would not otherwise possess, but whether he may keep 
a legal right which he has already obtained. 

Since the only American case on the point is contra,’ and since our courts 
have in other cases been reluctant to subject property appointed by will to 
the claims of creditors of the donee,® it seems improbable that this doctrine 
will be adopted in America. 


Executory Devisrs CONDITIONED ON FAILURE TO ALIENATE A FEE 
SmmpLe. — The tendency of our law during many centuries has been to re- 
move all restraints on the alienation of real property. From this it has 
resulted that not only have most restrictions imposed by the law been 
removed, but also the courts have become alert to discover and frown upon 
attempts by individuals to so restrain the enjoyment of property. Thus an 
executory devise of an estate conditioned on the failure of the holder to 
dispose of it during life is held void, since it is a restraint on alienation 
by will. So also an executory devise conditioned on failure to dispose of 
the property by will is held void as a restraint on conveyance inter vivos.* 

A recent Iowa case suggests another closely related class of executory 
devises, which the courts also hold void, namely, executory devises condi- 
tioned on failure to alienate either during life or by will. Meyer v. Weiler, 
95 N. W. Rep. 254. Most of the modern cases holding such limitations 
void are rested purely on authority, and it is necessary to go to the older 
cases for reasons. No court has rested its decision on the express ground 
that they are restraints on alienation, no matter how much it may have 
been influenced by the other lines of cases. Such an objection is clearly 
untenable, since full power to alienate is given. It is said that such a limi- 
tation is repugnant to the gift of the fee and cannot stand because the right 
not to alienate, and so to allow the estate to go to the heirs, is a necessary 
incident of the fee.* Such an objection cannot even be supported techni- 
cally, for from the very nature of an executory devise it takes away some 
incident of the preceding fee, and this incident does not seem to demand 


4 Parker v. Garrison, 61 
5 Patterson v. Lawrence, 83 Ga. 703. 
6 Wales Adm’r v. Bowdish Ex’r, 61 Vt. 23. 


1 Joslin v. Rhoades, 150 Mass, 301. 
2 Channell v. Aldinger, 96 N. W. Rep. 781 (Ia.). 
8 Shaw w. Ford, 7 Ch. D. 669. 
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different treatment than any other. Another reason advanced is that the 
executory devise is bad because conditioned on an event entirely within the. 
control of the holder of the previous estate.* Exactly the same thing is 
true of many admittedly valid devises, for example a devise conditioned 
on the previous holder’s remaining single. Again it is said that an exec- 
utory devise cannot be limited to take effect at the very moment of the 
ending of the fee which it terminates. This also is not true. In fact most 
executory devises do vest at that time, as would happen for example where 
an estate is given to A in fee, and if he dies without issue living at his death, 
over to B. 

That there is nothing fundamental in the objections to such limitations is 
evident from the fact that the courts are perfectly willing to allow the same 
result to be accomplished in another way, namely, by a gift to A for life with 
power to dispose of the property by deed or will, remainder over.® So it _ 
seems that this rule is founded on no substantial reason, but on the merest 
technicality, since it is possible to accomplish the same result by a change 
of phrase. It has nevertheless become generally established. It is an 
instance, unusual in modern law, of a rule, founded on no considerations 
of public policy, which overthrows the intention of the parties, when the 
language used is most appropriate to accomplish the desired result.° 


NEcEssity OF NoTICcE To VoTERS. — It is a general rule of statutory con- 
struction that where the time and place of a meeting or election are set by 
statute, provisions as to the notice which must be given to voters are merely 
directory, the notice being in that case merely for further information. The 
right to vote comes from the statute, and should not be lost through the 
negligence of those officers whose duty it is to publish the notice. But if 
either the time or the place of the meeting is not fixed by law, so that 
further notice is essential to enable the voter to act, these statutory pro- 
visions are usually regarded as mandatory.2_ So New England town meet- 
ings are held illegal if the provisions for notice have not been literally 
performed.* This doctrine has been carried so farthat when the time of 
meeting has been inadvertently omitted from the notice recorded, it cannot 
be shown that it was in fact contained in the notices posted, nor is evidence 
that all the legal voters were present competent to render the acts of such 
a meeting legal. The warrant containing the notice is regarded as the 
authority for the meeting, and must be strictly according to law. 

It is evident that such a construction may frequently cause the will of the 
people to be defeated by the technical omission of some official. A recent 
New Jersey case shows to what extent a court will go to avoid this unfor- 
tunate result. The prosecutor was present and voted without protesting at 
the annual meeting of a street lighting district, for which the notice had not 
been posted for the statutory period of ten days. It was not shown that any 


# Jackson v. Robins, 16 Johns. (N. Y.) 537. 
§ Stuart v. Walker, 12 Me. 145. 
§ See Gray, Res. on Alien. 48. 


1 People v. Cowles, 13 N. Y. 350; State v. Lansing, 46 Neb. 514. 
2 Cooley Const. Lim., 7th ed. p. 909. 

§ Commonwealth v. Smith, 132 Mass. 289. 

* Sherwin v. Bugbee, 17 Vt. 337. 
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voters had failed to receive notice of the meeting. The court held that the 
prosecutor was estopped from questioning its regularity. Brown v. Street, 
etc., of Woodbridge, 55 Atl. Rep. 1080 (N. J., Sup. Ct.). Here, although 
the time was set by law, the place was left to be determined by the notice, so 
that by the strict construction of the New Jersey courts ® any irregularity in 
the notice would be fatal. The court therefore was forced to take refuge in 
the doctrine of estoppel to defeat the action. Such a course is very hard 
to support in the absence of anything showing that the prosecutor knew of 
the irregularity of the notice when he participated in the meeting.® 

It would seem to be wiser policy to avoid such technical distinctions and 
to regard these provisions for notice as directory in all cases. Their viola- 
tion should make the vote illegal only when harm actually results. This 
has long been the view in New York and Iowa,’ and has been followed 
elsewhere.’ In case of an election it ought not to be enough to show that 
one or two voters have lost their votes. If the great body of electors voted, 
the election should not be set aside unless it is apparent that the result 
might have been changed had they all voted.® This is in accord with those 
numerous cases which hold that an election should not be set aside for 
irregularities which do not affect the result.” A meeting, however, requires 
a stricter test, as one man might, by voicing his views, influence the result. 
The proceedings therefore should be set aside if the complainant himself 
was prevented from attending. In either case it is the harm caused by the 
defective notice, and not the defective notice itself, which should render the 
action of the voters illegal. 


ENFORCEMENT OF OBLIGATIONS IMPOSED BY FOREIGN CORPORATION Laws. 
— In a foreign jurisdiction judgment will be granted only on those obliga- 
tions which are remedial rather than penal.’ In enforcing a penal obligation 
the state as sovereign punishes an individual. This the sovereign can do 
only within its own jurisdiction. Nor does the fact that a benefit inures to 
an individual from such punishment necessarily prevent its being penal. 
For instance, the obligation to pay exemplary damages is regarded as 
penal.? It is often, however, a matter of some difficulty to say whether or 
not an obligation is of this class. In this respect certain cases where lia- 
bility is imposed by the corporation law of a foreign jurisdiction appear to 
have given the courts peculiar trouble. That corporations doing business 
in.a foreign jurisdiction may not escape wholesome restrictions imposed by 
the corporation laws of the state creating them, it is well that the obligation 
should not be declared penal unless such an intent on the part of the legis- 
lature clearly appears. Some obligations, however, are necessarily penal. 
Thus if the obligation is imposed without reference to the resulting damage, 
it is submitted that it must be regarded as a punishment. If, on the 
other hand, the extent of the liability imposed is made to correspond to the 


5 Canda M’f’g Co. be N. J. Law 134. 
6 School District v. Atherton, 12 Met. (Mass.) 105. 
7 People v. Peck, 11 Wend. (N. Y.) 604; Dishon v. Smith, 1o Ia. 212. 
8 Seymour v. City of Tacoma, 6 Wash. 427. 
9 Adsit v. Secretary of State, 84 Mich. 420. 

10 Fry v. Booth, 19 Oh. St. 25; Sprague v. Norway, 31 Cal. 173. 


1 Blaine v. Curtis, 59 Vt. 120. 
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damage suffered, the obligation is merely remedial. Applying this test, ob- 
viously the ordinary individual liability of stockholders is not penal.? On 
the other hand, where directors are made individually liable for the debts 
of the company when they have signed false certificates as to the amount of 
the capital stock paid in, the obligation seems clearly penal, and the hold- 
ing of the Supreme Court of the United States to the contrary‘ is hard to 
defend. In a recent New York case the court dealt with a New Jersey 
statute which made the directors liable to the corporation for dividends 
declared and paid out of the capital stock. The court held that the obli- 
gation was not penal. Hutchinson v. Stadler, 85 N. Y. App. Div. 424. 
This view seems in accord with the test suggested. 

Having established that an obligation is not penal, it still does not neces- 
sarily follow that it will be enforced in a foreign jurisdiction. Where a 
statute creates a right which did not exist at common law, and prescribes 
a remedy, this remedy is considered to be the only form of remedy which 
can be used,® on the theory that such was the intent of the legislature. 
This doctrine has been applied to corporation statutes of the sort under 
discussion.* Whenever, in a foreign jurisdiction, the enforcement of this 
prescribed remedy involves practical difficulties, a refusal to enforce it 
might well be justified. For example, where a foreign corporation and a” 
large number of non-resident stockholders are necessary or desirable parties 
to the bill in equity which the statute prescribes, the court would refuse 
jurisdiction since it could not well control the parties.’ Again, the local 
courts might be without the machinery to enforce the obligation imposed 
by the foreign law. This objection to enforcement, however, might be 
lessened by the existence of a similar local statute, in which case either the 
local machinery has been provided, or the courts have learned to do with- 
out it in dealing with the local cases. This consideration apparently influ- 


enced the judges in the case cited in the text. Their opinion leans to the 
side of enforcing such obligations, and this, in general, seems to be the 
better view. 


\ 


RECOVERY IN AN ACTION OF DECEIT FOR EXPRESSION OF OPINION. — It 
is authoritatively laid down in the text-books and cases that in an action for 
deceit the false representations must be as to material facts, and that no 
liability is incurred for the mere expression of opinion. The reason usually 
given for the rule is, that the law will not protect those who do not exercise 
ordinary prudence. It is apparent that this reason applies only to those 
few cases where it can fairly be said that the injured party was negligent in 
relying upon the statements of opinion. Even there, however, the reason 
seems objectionable, for it runs contrary to the fundamental rule of torts that 
contributory negligence is no defense to actions for intentional wrongs. It 
may of course be contended that that rule applies only to cases of physical 
injury, but on principle there appears no more reason why the law should 
require persons to guard against deception than against wilful physical injury. 


8 Hawthorne v. Calef, 2 Wall. (U. S.) to. 
Huntington v. Attrill, 146 U. S. 657. 

5 Farmers, etc., Bank v. Dearing, 91 U. S. 29. 
6 Erickson v. Nesmith, 15 Gray ee 221. 
7 Erickson v. Nesmith, 4 Allen ( 


1 1 Bigelow, Fraud 473. 
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It is easy, however, to understand why in many cases recovery could not 
be allowed for false statements of opinion. The difficulty lies in proving 
one of the essential elements of the cause of action, the scéenzer, or fraudu- 
lent intent. To establish this point it is necessary to show that the defendant 
did not have an honest belief in the truth of his representations.? Where 
they consist of matter of fact, proof of their actual falsity is practically suffi- 
cient, but in case they were made as expression of opinion, it is necessary 
to prove that the defendant did not really have that opinion, to do which is 
obviously difficult. Another difficulty is that of proving reliance upon the 
statement of opinion by the party injured. This is particularly true in the 
case of “seller’s talk” which consists largely in statements of opinion. 
Upon these grounds it may be urged that injustice might frequently be done 
by submitting such cases to a jury, which would often find fraud where there 
was none. 

The cases plainly show, however, that the rule, though it doubtless exists, 
is often disregarded. ‘Thus, where statements of opinion are made as resting 
upon knowledge,® or where the means of forming a correct opinion are 
within the reach of one party only,* the courts allow recovery. Even in 
cases of statement of value® and representation as to law,® where the rule is 
usually regarded as without exception, a defendant has been held liable by 
some courts when his moral obliquity was clearly made out to have been the 
cause of the plaintiff's injury. Further, the courts frequently avoid the rule 
by finding in a statement of opinion some implied representation of fact. 
A recent New Hampshire case is an example. A Christian Science 
“healer” represented to a patient suffering with appendicitis that he could 
cure her by Christian Science treatment, and that she did not need a sur- 
gical operation. The court followed previous New Hampshire decisions in 
holding that it should have been left to the jury to say whether there was 
not some representation of fact for which the defendant could be held 
liable. Speed v. Tomlinson, N. H. Sup. Ct., Oct. 6, 1903. 

This is virtually submitting to them the real questions at issue, namely, 
the fraudulent intent of the defendant and the reliance of the plaintiff. In 
view of the fact that in almost no cases will the rule under consideration 
stand in the way of recovery by an injured party, when all the essential 
elements of a cause of action are present, it would seem that the rule itself 
is of little value. 


PARTNERSHIP ASSOCIATIONS AS PARTIES TO ACTIONS. — Legislatures can 
of course create corporations which are recognized everywhere as legal 
entities. Whether similar entities are created when the legislature of a state 
confers the power of suing and being sued in an artificial name on other 
combinations of individuals, lacking some essential of a corporation, such 
as partnership associations, is an interesting question. If these statutes 
merely prescribe rules of procedure, it follows that they are of no force out- 
side the state where passed. This is the view taken in Massachusetts.’ A 


2 Derry v. Peek, 14 App. Cas. 337, 374- 

8 Cabot v. Christie, 42 Vt. 121. 

* Hedin v. Minneapolis Med. & Surg. Inst., 62 Minn. 146. 
6 Bacon v. Frisbie, 15 Hun (N. Y.) 26. 

6 Townsend v. Cowles, 31 Ala. 428. 


1 Edwards v. Warren, etc., Works, 168 Mass. 564. 
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recent federal decision, however, treats such statutes as creating artificial 
persons which, like corporations, should be regarded as proper parties to 
actions even in other jurisdictions. Sanitas Nut Food Co. v. Force Food 
Co., 124 Fed. Rep. 302 (Circ. Ct. W. D. N. Y.). Beyond these decisions 
practically no cases upon the point have been found. The United States 
Supreme Court cases? which refuse, in determining jurisdiction over part- 
nership associations, to apply the familiar presumption as to citizenship of 
members of corporations, are not in point, since that court considered cor- 
porations legal entities before that presumption arose.* In point of fact, 
courts usually avoid the difficulty by finding that the organization, though 
called by another name, is in fact a corporation.* 

The Massachusetts court® rightly laid it down as law that if the statute 
merely created a remedy it should have no extra-territorial effect, while if a 
right were created the action should be permitted in other jurisdictions. . 
If it is a matter of remedy, the association name must be used merely as a 
symbol representing the name of each individual member, and the only 
rights involved must be individual rights which might have been determined 
by actions in the individual names. If it is a matter of right, however, 
that right must exist in or against an artificial entity distinct from the mem- 
bers who compose it. The name used must represent a new-born artificial 
person, and must not be a rechristening of natural persons. Even Massa- 
chusetts admits, in the case of corporations, that rights against such an 
entity are new rights, distinct from rights against the individuals composing 
it. The question is thus reduced to this: are partnership associations a 
new form of artificial person? 

Corporations were for years the only artificial persons given a place in the 
courts, but there is no inherent reason why legislatures should not be able 
to create new forms of legal entities. England, by the Taff Vale decision, 
has recognized that such beings may exist. The House of Lords, with- 
out statutory authority, allowed a suit against an anomalous legal entity, an 
unincorporated trade union.® This view might equally well be held as to 
partnership associations. To say that the partnership association name is 
but another name for a natural person does not accord with the fact. No 
single individual could be brought into court by the use of the association 
name. A further indication that the association and not the individual is 
the party to the record, is that execution will only run against association 
property. 

In addition to this technical argument, there is a strong argument of 
practical necessity in favor of this view. These associations are frequently 
composed of several thousand persons who are scattered over wide areas. 
If a man possessing a right against such an association is to have any sub- 
stantial relief it must be given against the association. This argument had 
very great weight in the Taff Vale case. scribing a legal entity to a body 
of men is a fiction, but it is a useful fiction that very closely represents the 
facts as conceived by the modern business world. The law should possess 
the power of growth, and when required by industrial development, should 
recognize new kinds of artificial persons. 


2 Great Southern Co. v. Jones, 177 U. S. 449. 

8 Bank of the United States v. Deveaux, 5 Cranch (U. S.) 61. 
* Edgeworth v. Wood, 58 N. J. Law 463. 

5 Edwards v. Warren, etc., Works, supra. 

® Taff Vale Ry. Co. v. Amalgamated Society, [1901] A. C. 426. 
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INTERFERENCE WITH RECEIVERS CONSTITUTING CONTEMPT.—It is a 
singular fact that, although there is practically no conflict on the question 
of how far a court will go in protecting its receiver, yet no case attempts to 
define the limitations of the court’s powers in this respect. The courts 
have been content to rest each particular case on the indefinite proposition 
that any person intentionally interfering with the possession or management 
of a receiver is guilty of a contempt. This is because the receiver is an 
officer of the court appointing him, and his possession and management are 
those of the court.? 

Notwithstanding, however, the breadth of the rule laid down, an ex- 
amination of the cases shows that all contempts with reference to 
receivership may be brought within one of two classes. The first class con- 
sists of acts of physical or personal interference with the possession or 
management of the receiver. These may be illegal acts directed against 
the receiver or against anything under his control; * or they may be acts 
ordinarily legal which involve an ouster of the court from its possession or 
management of the property. Such are seizures by persons claiming supe- 
rior title,* or by officers of another court levying under civil process. An 
assertion of right should be made by application to the court appointing 
the receiver, for it stands ready to adjust the rights involved. The second 
class of contempts is less obvious than the first. It consists of suits brought 
against the receiver as such in another court. A few jurisdictions have 
refused to recognize this class,’ but it is supported by the great weight of 
authority.° These are contempts for two reasons. Such suits necessarily 
force the court, through its receiver, to become a party to a suit in another 
court. Moreover, the court by establishing the receivership has seques- 
trated the property or business for its own exclusive jurisdiction for the 
purpose of caring for it and securing all rights concerned. Such suits are, 
therefore, an implication that the court cannot or will not do justice. 

A recent English case suggests the serious question whether ordinary 
business competition, and, as involved in that, whether strikes during the 
receivership are contempts. Désxon v. Dixon, 89 L. T. 272 (Eng., Ch. D.). 
While in the language of a few cases the fact of striking against a receiver 
is a contempt,’ an examination of the cases will reveal that these expres- 
sions are mere dicta. All the cases show acts of violence, intimidation, or 
conspiracies, within the undoubted class of ordinary illegal interference. 
The cases of business competition, likewise, show something illegal in addi- 
tion to the fact of competition, such as misrepresentation amounting to a busi- 
ness libel,® or the use of a patent ® to which the receiver had an exclusive 
right. It is believed that the classification submitted above, thus including 
all the decided cases, describes the proper limitations. For, it is to be 
noticed that while certain rights, such as the right to sue in another court 
or to personally assert a superior title, are destroyed by the application of 
this doctrine, still these are only formal rights. The substantial rights to 


1 In re Tyler, 149 U. S. 164. 
2 Inve ig ins, 27 Fed. Rep. 443. 
3 Moore v. Mercer Wire 15 Atl. Rep. 
4 Russell v. East Anglian Ry. 0., Palo 
§ Kinney v. Crocker, 18 Wis. 74; Allen 2. The Central R. R. of Iowa, 42 Ia. 683. 
6 v. Scott, 4 Dill. (U.S. C. C.) 508 
Jn re Higgins, 
Helmore v. Smit 35 Ch. D. 44 
® Jn re Woven, etc., Co., 12 hg iN. Y.) 141. 
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property or damages still subsist, although they must be asserted only in 
one forum. The right to strike and the right to compete are, however, 
substantial, and not merely formal rights. These, together with all other 
substantial rights, such as titles or liens, should remain unaffected by the 
receivership. A receiver is appointed to continue a business or care for 
property in the ordinary business way. Special rights are not conferred ; 
which would be the effect if the substantial rights of other parties were 


RECENT CASES. 


ADMIRALTY — EXTENT OF FEDERAL JURISDICTION. —A contract was made for 
the repair in dry dock of a canal boat running on the Erie Canal. The statutes of 
New York give a lien for such repair. é/d, that the lien is founded on a maritime 
contract, and hence subject to the exclusive admiralty jurisdiction of the federal 
courts. Perry v. Haines, 24 Sup. Ct. Rep. 8. See Nores, p. 186. 


ALIENATION OF AFFECTIONS — PLAINTIFF’S HUSBAND THE SEDUCING PARTY. — 
In an action for the alienation of a husband’s affections, evidence was introduced tend- 
ing to show that the husband had sought and solicited the defendant. Aé/d, that the 
defendant is liable for damages regardless of whether she or the husband had been the 
active persuading party. Hartv. Knapp, 55 Atl. Rep. 1021 (Conn.). 

The court reaches its conclusion by applying the analogy of actions by a husband 
for criminal conversation, in which it is no defense to show that the acts were com- 
mitted by procurement of the wife. Bedan v. Turney, 99 Cal. 649. These actions for 
criminal conversation are commonly allowed on the ground that the wife is incapable 
of giving such consent as will bar recovery. The fundamental basis of this rule is 
that defilement of the marriage bed is the gist of the action, and consequently proof 
of the unlawful act of intercourse alone is sufficient. Actions for alienation of affec- 
tions, however, are sustained on a different basis, namely, loss of consortium, and 
it would seem to follow that recovery should not be allowed unless the defendant is 
shown to have been instrumental in depriving the husband or the wife of the other’s 
conjugal society. By the better view, therefore, in order to maintain an action for the 
alienation of a husband’s affections, it must affirmatively appear that the defendant 
was the active persuading party. Churchill v. Lewis,17 Abb. New Cas. 226; Waldron 
v. Waldron, 45 Fed. Rep. 315. 


ARREST — PRIVILEGE — PERSON UNDER BAIL FOR ANOTHER OFFENSE.— The 
petitioner was indicted by a Federal grand jury in New York, arrested by virtue of a 
warrant issued by a United States commissioner, and admitted to bail. He was later 
indicted in the District of Columbia, and re-arrested on a second warrant issued by the 
same commissioner. Habeas corpus proceedings were brought. é/d, that the second 
4 NY). be vacated. United States v. Beavers, 30 N. Y. L. J. 481 (U. S. Dist. Ct., 

The court considers it immaterial that the petitioner had given bail on the first arrest 
instead of remaining in the marshal’s care, considering the custody of the sureties but 
a continuance of the original imprisonment. This reasoning accords with general 
statements frequently made as to the nature of bail, but ignores at least one important 
difference. A person in the care of his sureties may ordinarily, by forfeiting his bail, 
leave the jurisdiction, but one in the hands of the marshal cannot. The result of the 
doctrine of the principal case would be that one under light bail for an assault would 
be exempted from arrest for treason, and given time to escape. All the previous 
authorities found are against such a conclusion. See /ugram v. State, 27 Ala. 17; 
Wheeler v. State, 38 Tex. 173. Action under one arrest may easily be suspended 
until the proceedings resulting from the other are terminated, and thus contradictory 
orders may be avoided. This has been done even where the two offenses were against 
different sovereignties. J re Yames, 18 Fed. Rep. 853. 


ATTORNEY AND CLIENT— DEFENSE OF AN INDIGENT— LIABILITY OF COUNTY 
FOR COMPENSATION. — Hé/d, that a statute _— that a court may award compen- 
sation to counsel assigned for the defense of an indigent prisoner is not in violation of 
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a constitutional provision that no county shall pay out money to, or in the aid of, any 
individual, or be allowed to incur any indebtedness except for county purposes. /o- 
ple v. Grout, 30 N. Y. L. J. 453 (N. Y. App. Div.). 

Before this statute the courts of New York followed the general rule in holding that 
an attorney assigned as counsel to an indigent could not recover from the county upon 
a guantum meruit, but must look to his client for remuneration. People v. Niagara 
County, 78 N. Y. 622. This rule, however, is not based upon the idea that no benefit 
is conferred upon the county by such services, but upon the ground that the attorney 
is under a professional obligation to render them, the consideration having previously 
been given by the state in admitting him to practise in the courts. lam v. Yohnson, 
48 Ga. 348. The correctness of the decision in the principal case seems to depend 
upon whether the legislature, recognizing the insufficiency of such antecedent con- 
sideration, meant to add a pecuniary reward, or whether it intended to relieve a poor 
prisoner altogether of the burden of his own defense by providing counsel for him at 
the public expense. It is probable that the legislature both objects in view, and 
if so the decision is sound. : 


BAILMENT — LIABILITY OF BAILEE FoR AcTs oF SERVANT.— The plaintiff, a 
coachbuilder, loaned a carriage to the defendant while the latter’s trap was being re- 
paired. The coachman in charge of the defendant’s carriage-house, without the per- 
mission or knowledge of his master, used the carriage on a frolic of his own and 
damaged it by his negligence. é/d, that the defendant is liable on his contract of 
bailment. Sanderson v. Collins, 89 L. T. 42 (Eng., K. B.). 

In general, the master is not liable in tort for the acts of the servant not done within 
the scope of the servant’s authority. J//inois Central R. R. Co. v. Latham, 72 Miss. 

2. But modern cases hold that where the master is under a contractual duty and 

elegates it to a servant who fails to perform it, the master is liable, whether the ser- 
vant’s disregard of duty be negligent or wilful. Weed v. Panama R. R. Co.,17 N. Y. 
362. ‘The decision is in accord with this authority, and the result reached seems just. 
A seemingly contrary result is found in cases which hold that the bailee is not liable 
for the embezzlement by his servant of the thing bailed, unless negligent himself. 
Smith v. First National Bank in Westfield, 99 Mass. 605. But these cases may possibly 
be distinguished because of the criminal nature of the servant’s act; and, furthermore, 
even in them the courts seem to be tending to hold the bailee to a higher degree of 
responsibility than formerly. Preston v. Prather, 137 U.S. 604. 


BREACH OF MARRIAGE PROMISE— LIABILITY OF PARENT FOR CAUSING.— The 
defendants, maliciously and by slanderous representations, induced their son to break 
his engagement with the plaintiff, thereby causing her material damage. AHée/d, that 
the plaintiff has no right of action against the defendants for causing the breach of con- 
tract. Leonard v. Whetstone, 68 N. E. Rep. 197 (Ind., App. Ct.). 

The court bases its decision partly on the ground that procuring the breach of an 
engagement to marry is not actionable. In general one persuading another without 
just cause or excuse to break any contract with a third party is liable to the latter. 
Fones v. Stanly, 76 N. C. 355; Rice v. Maniey, 66 N. Y. 82. Since the plaintiff’s right, 
the defendant’s wrong, the damage caused, and the causal connection are essentially the 
same where the contract broken is an engagement to marry, as in any other case, there 
appears no sufficient reason for making an exception. The court takes the further 
ground that parental advice as to the performance of such a contract should be left 
absolutely free. In actions for defamation, however, public policy has been held to 
require only a conditional privilege for communications between parent and child. 
Kimble v. Kimble, 14 Wash. 369. It is not apparent why public policy should va 
merely because the action is for causing wrongful breach of contract. Since the defend- 
ants’ representations were malicious as well as slanderous, the decision would appear 
questionable. 


BuRDEN OF PROOF —QUANTUM OF Proor IN CiviL ACTIONS BASED ON A 
Crime. — In a civil action for a felonious assault the defendant requested a ruling to 
the effect that the plaintiff must prove his case beyond areasonable doubt. é/d, that 
the request should be refused. urz v. Doerr, 860 N. Y. App. Div. 507. 

The case is of interest as showing the general tendency of the law of New York 
with regard to a question which is as yet unsettled in that state. It is supported by 
the more modern New York decisions upon this point, and is in accord with the great 
weight of American authority. Davis v. Rome, etc., R. R. Co., §6 Hun (N. Y.) 372. 
The view taken seems clearlysound. When, as in criminal prosecutions, the object is 
punishment alone, the courts have’ humanely refused to convict until every reasonable 
doubt of the guilt of the accused has been excluded. But where, as in the principal 
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case, a mere civil liability is sought to be established, the reason of that rule fails. 
Again, in such cases, were there no question of crime involved, a preponderance of 
the evidence would admittedly be sufficient. It is difficult to see how the fact that the 
defendant has incurred a liability to the state as well as to the plaintiff, should cas 
upon the latter the burden of establishing his cause more conclusively. , 


CHECKS —IMPERSONAL PAYEE.—A check, drawn by the plaintiff, which was 
made out to no payee other than a line drawn through the space where the name of 
the payee should, have been, was paid by the defendant. The inferior court held that 
the check was not payable to bearer, and that the defendant might not charge the 
plaintiff with the amount paid on the incomplete check. By an evenly divided court 
this holding was left undisturbed on appeal. Gordon v. Lansing State Savings Bank, 
94 N. W. Rep. 741 (Mich.). 

The general rule that a check to be valid must have a definite payee, is departed 

from in the case of a check drawn “to the order” of an impersonal payee, such as 
to “number 1685,” or to “bills payable.” Willets v. Phenix Bank, 2 Duer (N. Y.) 
121; Mechanics Bank v. Straiton, 3 Abb. Dec. (N. Y.) 269. Such checks are treated — 
as payable to bearer in order to carry out the intention of the maker, shown by his use 
of words of negotiability, that the check be a negotiable instrument. Where a check 
was payable merely “ to order,” the formal requisite of a definite payee was dispensed 
with for the same reason. Davega v. Moore, 3 McCord (S.C.) 482. This reasoning 
would seem to apply equally well to a check payable “to the order” of a line. In 
this case, as in the others, the maker would seem to have filled in the space for the 
payee in such a way as to show his indifference as to the particular payee of the 
negotiable instrument which he intended to put forth. 


ConFLICT OF LAWS— ENFORCEMENT OF OBLIGATIONS IMPOSED BY FOREIGN 
Statutes. — A New Jersey corporation did business in New York. By statutes in 
both jurisdictions the directors were liable to the corporation for dividends declared 
and paid out of the capital stock. Ae/d, that a New York court will enforce this lia- 
bility. Hutchinson v. Stadler, 85 N. Y. App. Div. 424. See NorEs, p. 192. 


ConFLICT OF LAWS — JURISDICTION —GARNISHMENT OF DEBT OwED By Non- 
RESIDENT. — A corporation domiciled in Pennsylvania, but having an agent in West 
Virginia, owed a debt to an employee in Pennsylvania. A creditor of the employee 
sought to garnish the debt without service of process on the employee by service upon 
the agent of the corporation in West Virginia. Ae/d/, that the West Virginia court 
has no jurisdiction. Pennsylvania R. R. Co. v. Rogers, 44 S. E. Rep. 300 (W. Va.). 
See NOTES, p. 188. 


ConrFLICT OF LAWS — JURISDICTION — SHIPS ON THE HIGH SEAs. — The plaintiff’s 
intestate was negligently killed while on the defendant’s vessel on the high seas. The 
defendant was a resident of New Jersey, but the ship was registered in New York. 
Held, that the law of the owner’s residence governs. Jnternational Navigation Co. v. 
Lindstrom, 123 Fed. Rep. 475 (C. C. A., Second Circ.). 

The decision is based on two classes of cases: first, decisions granting a lien for 
supplies furnished in the port of registration ; and second, decisions holding the registry 
merely prima facie evidence of ownership. The decisions as to maritime lien» turn, 
not on the question of jurisdiction over the ship, but on the question whether the owner 
is present at the port of registration. Zhe Sudiote, 23 Fed. Rep. 919; Zhe Plymouth 
Rock, 13 Blatchf. (U. S.) 505. The bearing of the second class of decisions is even 
less apparent. Although no case directly in point has been found, apparently the law 
of the port of registry has heretofore been supposed to control. See MINoR, Con- 
FLICT OF Laws, § 120. This also appears the better view for the reason that any 
interested party could then determine easily what law governed; that the governing 
law would not be subject to change by sales of the vessel made secretly or while it 
was abroad; and that the complicated questions resulting from the rule of the princi- 
pal case where the several owners are residents of many jurisdictions could not then 
arise. 


CONSIDERATION — FAILURE OF — RECOVERY OF MONEY PaID.— The defendant 
contracted to let his steamer to the plaintiff on the occasion of a naval review to be held 
in June or July, 1902, for a certain sum payable in advance. The plaintiff having 

aid the whole consideration, the review was indefinitely postponed. The plaintiff 
rought suit to recover back the money paid. e/d, that the plaintiff cannot recover. 
Civil, etc., Society v. General, etc., Navigation Co., 20 T. L. R. 10 (Eng,, C, A.). 
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In deciding similar cases, several of which have arisen in consequence of the post- 
ponement of the coronation of King Edward, the English courts have relied chiefly 
upon two lines of decisions, holding, first, that there can be no recovery for uncompleted 
work upon the property of another if that property is accidentally destroyed, and sec- 
ond, that no recovery can be had for prepaid freight in consequence of the loss of the 
ship in which the goods were sent. Appleby v. Myers, 2C. P. 651; Saunders v. Drew, 
3 B. & Ad. 445. Neither of those principles is general law in this country. See Bu- 
terfield v. Byron, 153 Mass. 517; Griggs v. Austin, 20 Mass. 20. The reasoning of the 
court, therefore, does not apply in this country, but the result might well be sustained 
on other grounds. Inasmuch as there is no ag on the part of the defendant that 
the review shall take place, nor any stipulation by the plaintiff that he shall be repaid 
if it does not, the peculiar nature of the contract, coupled with the fact that the money 
was payable in advance, seems fairly to imply that the risk was on the hirer. 


CONSTITUTIONAL LAW— PERSONAL RIGHTS — USE OF TRADING STAMPS,—A 
state statute prohibited the use of trading stamps to be redeemed in merchandise by 
any person other than the tradesman issuing them. é/d, that the statute is void, as 
an unconstitutional infringement on personal liberty. Young v. Commonwealth, 45 
S. E. Rep. 327 (Va.). 

The exercise of the police power, in order not to infringe upon the liberty guaran- 
teed to citizens by the Constitution, must bear some reasonable relation to the promotion 
of health, good order, or morals. Xuhstrat v. People, 185 Ill. 133. The regulation of 
such businesses as liquor-selling and butchering, which may, if unrestricted, be inju- 
rious to the — welfare, is within this power. Slaughier-House Cases, 16 Wall. 
(U.S.) 36. Such businesses as department stores, however, may not be prohibited 
under the police power; thus an ordinance forbidding the sale of meats where dry- 
goods are soid is unconstitutional. Chicago v. Netcher, 183 Ill. 104. The practice of 
giving trading stamps does not affect health or good order, nor does it contain such 
elements of chance as to be objectionable to public morals. State v. Dalton, 22 R. I. 

7. Moreover, premiums given by tradesmen upon purchases are so fair a means of 
Cues competition that they cannot be prohibited by the legislature. Peof/e v. 
Gillson, 109 N. Y. 389. The giving of premiums by another person, in accordance 
with an agreement to redeem coupons issued by tradesmen, seems equally beyond the 
exercise of the police power. People v. Dycker, 72 N. Y. App. Div. 308. 


CONTRACTS — DEFENSES — IMPOSSIBILITY OF PERFORMANCE.— The plaintiff’s 
testator contracted to carry mails for the defendant — for one year at an 


agreed price. War intervening, no mails were supplied. When sued on the contract, 
the defendant relied upon impossibility of performance. /Yée/d, that as the carriage was 
not an impossibility the plaintiff may recover. state of Muller v. Government, 2 Natal 
Law Quarterly 56 (Sup. Ct., Cape Colony, Nov. 27, 1902). 

Two American decisions similar to that in the principal case hold that when the 
authorities closed the schools on account of the prevalence of disease, they were liable 
in an action brought by teachers to recover the amount of their salaries. Dewey v. 
School District, 43 Mich, 480; School Town, etc. v. Gray, 10 Ind. App. 428. But per- 
formance of the contract would have menaced the health of the community on whose 
behalf the defendant contracted, and the view which excuses the non-performance of a 
contract when unforeseen conditions cause its —— to be attended with such 
extraordinary risk that no reasonable man would attempt to carry it out, seems more 
consistent with public policy, for the reason that the state cannot risk the loss of its 
citizens even to preserve inviolate the contracts of individuals. Lakeman v. Pollard, 
43 Me. 463. Unless, however, the defendant’s performance of the contract would 
seriously threaten the public welfare, mere inexpediency of performance would not 
seem to justify depriving the plaintiff of his contractual rights. On this ground the 
principal case may well be supported. 


CONTRACTS — PAYMENT FOR DEFECTIVE PERFORMANCE AS WAIVER OF BREACH.— 
The defendant having been forced by circumstances to accept the plaintiff’s delayed 
Ss of a contract, objected to paying the contract price, but finally paid it in 

ull, expressing a hope that the plaintiff would do “ the fair thing ” by him if he suffered 

damage as a result of thedelay. e/d, that the defendant has waived the right to re- 
a for the breach. Medart, etc., Co. v. Dubuque, etc., Co.,96 N. W. Rep. 
770 (Ia.). 

The acceptance of imperfect performance of a contract does not necessarily imply a 
waiver of the right to sue for damages for the breach. Hansen v. Kirtley, 11 Ia. 565. 
A waiver may fairly be inferred, however, from failure to object at the time of the ac- 
ceptance, or from other evidence showing an intention to wa! ve the default. Cassady 
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v. Clarke, 7 Ark. 123. If instalments falling due after default are paid, and continued 
performance is acquiesced in, the cases are in conflict as to whether the breach can be 
recouped in damages. Shute v. Hamilton, 3 Daly (N. Y.) 462; Zhe Isaac Newton, 
Abb. Adm. (U.S. D.C.) 11. Where, as in the principal case, the goods are both 
received and paid for in full, the evidence of a waiver is even stronger, and the court 
apparently considers such facts conclusive. Authority upon the question is meager, 
but there seems to be no reason on principle why an express reservation of a right to 
sue for damages under these circumstances should not be effective. In the absence of 
a reservation, however, the present case is to be supported. Reid v. Field, 83 
Va. 26. 


CopyRIGHT — AUTHORSHIP OF NEWSPAPER ARTICLE. — The plaintiff sent to a 
newspaper an account of a current event. From the facts which the article contained 
a sub-editor of the paper compiled a paragraph which was substantially a new narra- 
tive and which was published in the paper. This paragraph, with slight alterations, 
was subsequently reprinted in a paper of which the defendant was editor. The plain- 
tiff, having registered himself as owner of the copyright in the paragraph, demanded 
an injunction restraining the defendant from selling papers containing the paragraph. 
Held, that the plaintiff is not the author of the paragraph within the meaning of the 
Copyright Act. Springfield v. Thame, 89 L. T. 242 (Eng., Ch. Div.). 

There is no copyright in news, but only in the manner of expressing it. Walter v. 
Steinkopff, [1892] 3 Ch. 489. The plaintiff here claimed the copyright in the para- 
graph as printed, not in the original composition. The question to be determined, 
therefore, was who was in the legal sense author of the paragraph. The decision of 
the court is in accordance with the decided abridgment cases in both England and 
America. The early English cases hold that an abridgment is no infringement, unless 
it is accomplished by a mere mechanical cutting down and is nat the result of mental 
operations on the part of the abridger. Dickens v. Lee, 8 Jur. 183. The American 
cases hold that substantially to appropriate the labors of another is piracy, but they 
give to an abridger the protection afforded by the copyright act when the abridg- 
ment can fairly be said to be his creation and to possess the character of an original 
work. Folsom v. Marsh, 2 Story (U. S.C. C.) 100. It is clear, therefore, that the sub- 
editor, and not the plaintiff, is entitled to copyright the paragraph. J 


CORPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEMBERS.— 


An insolvent trader, through an agent, sold his business to a corporation, which he pro- 
gent, Tp P 


moted for that purpose. The directors of the company were merely his instruments in. 
carrying through the transaction, which divested him of his property and left him with 
creditors to a large amount. é/d, that the transfer is void under the Bankruptcy Law 
as a fraud on the creditors. J re Slobodinsky, [1903] 2 K. B. 517. 

Although the corporation in the principal case was promoted by the insolvent for 
the sole purpose of taking over his business in this way, and was entirely controlled by 
him through his tools, the directors, still by the English law it was a validly existent 
corporation. Sa/omon v. Salomon, [1897] A. C. 22. » Consequently the transfer must be 
regarded as one between two entirely distinct persons. The court sets the transfer 
aside under the English bankruptcy rule that a transfer of property by an insolvent 
under such circumstances to another having knowledge of the facts is a fraud on the 
creditors. In doing this, they treat the corporation as a separate entity, but make use 
of the fact that the directors are mere tools of the insolvent to charge the corporation 
with notice of any fraud intended by him. The court thus reaches practically the same 
result that American courts generally reach in a more direct way by disregarding the 
fiction of the corporate existence in such cases and dealing with the real parties. Bank 
v. Zrebein Co., §9 Oh. St. 316. 


DECEIT — RECOVERY FOR EXPRESSION OF OPINION. — The defendant, a Christian 
Science “ healer,” represented to the plaintiff, a patient suffering with appendicitis, that 
he could cure her by Christian Science treatment. The plaintiff took the treatment 
and suffered injury. Ae/d, that the defendant is not liable in deceit for mere expres- 
sion of opinion, but that it should have been left to the jury to find whether the rep- 
resentation was not one of fact. Speed v. Tomlinson, Ni. Sup. Ct., Oct. 6, 1903. 
See NOTES, p. 193. 


EMINENT DOMAIN— ELEVATED STREET RAILROADS —INJURY TO ABUTTING 
OwneER. — The constitution of Illinois provides that private property shall not be 
taken or damaged for public use without compensation. The plaintiff, an owner of 
property abutting on the street used by an elevated railroad, sued the railroad com- 
pany for the damage to his easements of light, air, and access caused by the construc- 
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tion of the road. e/d, that the defendant is liable. A/dis v. Union Elevated R. R. 
Co., 68 N. E. Rep. 95 (IIl.): 
Elevated railroads are generally held liable on various grounds for injuries to 
abutting property. In New York they are considered an additional servitude upon 
the street, and so an illegal obstruction causing special injury to the right of an 
abutter to have the thoroughfare used only as a highway. They are also regarded as 
injuring his easements of light, air, and access, and all these injuries are held to be 
a taking of property which requires compensation. Adendroth v. Manhattan Ry. Co., 
122 N. Y.1. Recent decisions, however, have confused the New York doctrine. Cf 
Muhilker v. New York & Harlem R. R. Co., 173 N. Y. 549. Illinois, however, has 
refused to treat the elevated structure as an additional servitude. Doane v. Lake - 
Street El. R. R. Co., 165 Ill. §10. But the principal case shows that it follows New 
York far enough to allow recovery to an abutter for injury to his easements of light, 
air, and access. Nor is this inconsistent with the earlier Illinois cases, for the ease- 
ments in question are distinct from the abutter’s right to an unobstructed thorough- 
fare, and may be infringed by a permanent structure which is nevertheless proper for 
= _— use of the highway. Calumet & Chicago Canal Co. v. Morawets, 195 
3 


EVIDENCE — DECLARATIONS CONCERNING PEDIGREE — BASTARDIZING IssuE. — 
Less than six months after a marriage a son was born. Ina suit to perpetuate testi- 
mony, the husband deposed that prior to marriage he had never had sexual intercourse 
with his wife, and that soon after marriage she confessed to him that at the time of 
marriage she was with child by another man. The deposition was offered as evidence 
to prove that the child was a bastard. He/d, that the evidence is admissible. Zhe 
Poulett Peerage, [1903] A. C. 395. See Notes, p. 187. 


GIFTs — ADULTERY OF WIFE AS GROUND OF REVOCATION. — A husband, at the 
solicitation of his wife, made to her a gift of certain property, and upon her subsequent 
elopement brought this action to recover it. The evidence tended to show that when 
the defendant accepted the gift, she not only had been guilty of adultery, but also con- 
templated a renewal of the illicit intercourse, which facts were unknown to the plaintiff. 
= at the plaintiff is entitled to equitable relief. vans v. Zvans,45 S. E. Rep. 

12 (Ga.). 
Subsequent adultery of the wife does not invalidate a voluntary settlement. Lister 


v. Lister, 3 5 N. J. Eq. 49. A husband’s right to revoke a gift must therefore be based 


on the wife’s fraud in concealing certain facts at the time of the gift rather than upon 
the'wrongful conduct itself. A concealment to be material, however, must be of some- 
thing that the party was under some obligation to disclose. That obligation is derived 
from the confidential relation existing between husband and wife, although its extent is 
not determined by authority. The obligation should perhaps be limited to the dis- 
closure of existing material facts — a wife’s intention being one of those facts — since 
it seems unwise to require her to disclose past misconduct, if her intentions for the 
future are good. Whatever may be the effect of the wife's failure to disclose her 
antecedent misconduct in the principal case, the fact that she, in contemplation of 
subsequent adultery, persuaded her husband to give over the property, yrs entitles 
him to revoke the gift. vans v. Carrington, 2 DeG. F. & J. 481. 


ILLEGAL CONTRACTS — CONTRACTS COLLATERALLY RELATED TO ILLEGAL 
TRANSACTIONS.— The defendant ticket-scalpers were selling the unused return cou- 
pons of excursion tickets to the Pan-American Exposition. These tickets showed on 
their face that they could lawfully be used for the return trip only by those persons 
who had used them for the trip to Buffalo. The plaintiff, a railroad issuing these 
tickets, brought the present bill to my the defendants from selling the return cou- 
pons. Held, that the injunction, should be denied. Mew York Central, etc.. R. R. Co. 
v. Reeves, 30 N. Y. L. J. 287 (N. Y., Sup. Ct.). 

Many courts have held that the seller’s knowledge of the illegal purpose of the 
buyer does not render illegal a contract of sale made to enable the purchaser to ac- 
complish his end. De/avina v. Hill, 65 N. H. 94. By this view the principal case is 
sound ; for the defendants themselves would be threatening no wrong to the plaintiff. 
The better view, however, seems to be that public policy requires such sales to be 
considered illegal as tainted with the unlawfulness of the buyer’s intent. Church v. 
Proctor, 66 Fed. Rep. 240; Graves v. Johnson, 156 Mass. 211. In the principal case 
there would seem to be no question as to the defendants’ knowledge of the fraudulent 
intention of the purchasers. The illegality of the contract being granted, the case 
would seem a proper one for an injunction, because the injury to the plaintiff would 
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appear irreparable on account of the impracticability of detecting the fraud in the case 
of each individual purchaser. Cf Lever v. Goodwin, 36 Ch. D. 1. Such was the hold- 
ing in an exactly analogous case decided in connection with the exposition at Nash- 
ville in 1897. Nashville, etc., R. R. Co. v. McConnell, 82 Fed. Rep. 65. 


INSURANCE — WAIVER OF CONDITIONS OF PoLicy BY AGENT. — The plaintiff's 
husband signed an application for a life insurance policy which stated that the policy 
should be accepted subject to the conditions therein contained, and should not take 
effect until the first premium was paid. Upon the delivery of the policy, the general 
— of the defendant informed the plaintiff’s husband that he might have thirty days 
additional time in which to pay the first premium, and that the insurance would go into 
immediate effect. The policy provided that “no agent has power to extend time for 
paying the premium.” The plaintiff's husband was killed within thirty days, and 

ore the first premium was paid. //e/d, that the defendant is not liable on the policy. 
Russell v. Prudential Ins. Co. of America, 73 N. Y. App. Div. 617. 

For a discussion of the principles involved, see 12 HARV. L. REV. 503; 15 zbid. 575. 


INTERSTATE COMMERCE — REGULATION — SHERMAN ANTI-Trust ActT.— All 
the lumber manufacturers of a city agreed to refuse to sell to consumers who pur- 
chased any lumber from outside mills, some of which were situated in another state. 
Held, that since the effect of the agreement upon interstate commerce is only indirect, 
it is not in violation of the Sherman Anti-Trust Act. Zi/is v. Jnman, etc., Co., 124 
Fed. Rep. 956 (Circ. Ct., Dist. of Ore.). 

Restraint of trade which is not interstate commerce’is not within the prohibition of 
the Sherman Anti-Trust Act. United States v. Knight, etc., Co.,.156U.S.1. No precise 
definition of interstate commerce, however, is afforded by the cases. An agreement 
the effect of which is directly to restrain sales between states — such as a combination 
of foreign coal producers and local dealers, for example —concerns interstate com- 
merce and is forbidden by the Act. United States v. Fellico, etc., Co., 46 Fed. Rep. 432. 
But if sales between the states are only indirectly restrained, as, for instance, by an 
agreement among local traders in imported live-stock, not to deal with other local 
traders, interstate commerce is not affected and the Act does not apply. United States 
v. Hopkins, 171 U.S. 578. The present agreement directly concerns local sales of 
local products, and affects interstate commerce merely indirectly and then only in the 
remote instance of customers who habitually buy part of their stock from foreign pro- 
ducers. Such agreements, it would seem, are rightly held not to be prohibited by the 
Act. Cf Dueber, etc., Co. v. Howard, etc., Co., 55 Fed. Rep. 851. 


LEGACIES AND DEVISES—EXECUTORY DEVISE AFTER A FEE SIMPLE CONDI- 
TIONED ON FAILURE TO ALIENATE.— A testator devised property to his wife in fee, 
but if she did not dispose of it during her life or by will, to B in fee. e/d, that the 
devise over is void. Meyer v. Weiler, 95 N. W. Rep. 254 (la.). See NOTEs, p. 190. 


LIENS — EQUITABLE LIEN THROUGH PAYMENT OF PREMIUMS ON INSURANCE 
Po.ticy BY BENEFICIARY.— The plaintiff, as one of several beneficiaries of a life 
insurance policy, had for some years previous to the death of the insured paid the 
premiums on the policy in order to keep it from lapsing. é/d, that the plaintiff, 
as against the other beneficiaries, has an equitable lien on the proceeds. Stockwell 
v. Mutual Life Ins. Co., 73 Pac. Rep. 833 (Cal.). 

Equitable liens are sometimes raised aside from any agreement between the parties. 
It is generally recognized, for example, that, when one joint owner of certain property 
makes such repairs as are reasonably necessary for its preservation, an equitable lien 
upon the property is created. Alexander v. Ellison, 79 Ky. 148. Equity always seeks 
to prevent the unjust enrichment of one st at the expense of another, and it is upon 
this broad principle that such liens are based. A plaintiff claiming an equitable lien 
must, however, show himself deserving of such relief; consequently a stranger who 
officiously pays premiums on a life insurance policy acquires no standing in equity. 
Meier v. Meter, 88 Mo. 566. When, on the other hand, as in the present case, the 
premiums have been paid in good faith by one having some claim or color of interest 
in the policy, it would seem that in equity and good conscience he is entitled to relief 
in the form of an equitable lien on the procee Gill v. Downing, L. R. 17 Eq. 316; 
contra, Leslie v. French, 23 Ch. D. 552. 


MORTGAGES — CLOG ON Equity OF REDEMPTION.—The defendant mortgaged shares 
of a tea company to the plaintiff, and agreed to use his influence to have the plaintiff 
always thereafter employed as the company’s broker, and he further agreed, in case 
any of the company’s teas were ever sold through any broker other than the plaintiff, 
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that he would pay the plaintiff the amount of the commission which the latter would 

have earned had the sales been made through him. e/d, that the agreement is a clog 

on the equity of redemption, and therefore void. Bradley v. Carritt, [1903] A. C. 253. 
For a discussion of the principles involved, see 15 Harv. L. REV. 661. 


PARTNERSHIP — NATURE OF STATUTORY PARTNERSHIP ASSOCIATIONS.— The plain- 
tiff was a limited partnership association organized under the laws of Michigan, which 
gave it power to sue in the association name. The partnership filed a bill in a Federal 
court in New York for an injunction against the violation of a patent right. e/d, 
that the plaintiff may maintain the bill under its association name. Sanitas Nut Food 
Co. v. Force Food Co., 124 Fed. Rep. 302 (Circ. Ct. W. D. N. Y.). See Nores, p. 194. 


Post OFFICE— OFFENSES AGAINST PosTAL LAwS— USE OF MAIL FOR FRAUD- 
ULENT PURPOSE. — The postal laws provide for the punishment of any person who 
shall, in the execution of a fraudulent design, make use of the mails. U.S. Comp. St. 
1901, p. 3696. He/d, that a count in an indictment charging the defendant with having 
mailed on various days five hundred letters pursuant to a fraudulent scheme will be 
quashed for duplicity. United States v. Clark, 125 Fed. Rep. 92 (Dist. Ct., M. D. rT 

But one decision upon this point has been found. United States v. Loring, 91 Fe 
Rep. 881. That case goes upon the ground that the execution of the fraudulent de- 
sign is the offense contemplated by the postal laws, and that each mailing of a letter in 
consummation of the fraud is merely incident to the offense charged. This view is 
expressly repudiated in the principal case, and it would seem that the position there 
taken is sound. The provisions of the postal laws are evidently directed, not against 
the fraud, but against the use of the mails in connection therewith. It follows that 
each separate use of the mail in furtherance of the fraudulent design constitutes a 
distinct violation of the law. See /m re Henry, 123 U. S. 372. 


PowrERS— GENERAL POWER OF APPOINTMENT BY WILL—RIGHTS OF CRED- 
ITORS.— The donee of a general power of appointment by will contracted to exercise 
it in favor of one who in return loaned him money. The donee of the power died 
insolvent, leaving a will which carried out his agreement. e/d, that the rights of the 
appointee in the property subject to the appointment are postponed to those of the 
general creditors of the testator. Beyfus v. Lawley, [1903] A.C. 411. See Nores, 


p. 189. 


RECEIVERS — INTERFERENCE WITH RECEIVER’S Possession. — The plaintiff and 
defendant were partners in business. On the application of the plaintiff a receiver 
was appointed and the partnership declared dissolved. The defendant set up a rival 
business under a similar name, and tried to induce employees of the old firm to leave 
and to enter his employ, and also attempted to secure a lease of a field used by the 
partnership business. A motion was made by the plaintiff for an injunction to 
restrain the defendant from interfering with the receiver. e/d, that an injunction 
will be granted. Dixon v. Dixon, 89 L. T. 272 (Eng., Ch. D.). See NoreEs, p. 196. 


RECEIVERS — PERMISSION TO APPEAL. — The receiver of an insolvent corporation, at 
the instance of the majority of the proving creditors, applied to the court by which he 
was appointed and controlled for permission to take an appeal, at the expense of the 
insolvent estate, from a decree which retained within the lien of a mortgage valuable 
property belonging to the corporation. The mortgagee was also the largest unsecured 
creditor. Hed, that the court will not give permission to appeal. Cook v. Anderson 
Food Co., 55 Atl. Rep. 1042 (N. J., Ch.). 

Whether or not a receiver shall be given permission to bring a suit lies wholly in the 
discretion of the court by which he is appointed and whose servant he is. Wayne 
Pike Co. v. State, 134 Ind. 672. In the present case, although the receiver requested 
permission to bring the appeal as receiver, the real struggle was between the mortgagee 
and the other unsecured creditors. If the appeal were taken and the decree reversed, 
the mortgagee, as secured creditor, would lose the mortgaged property, and, whether or 
not the decree were reversed, he, as unsecured creditor, would have to pay his share of 
the costs of litigation against himself. The court properly held that the mortgagee 
ought not to be forced in advance into a position in which he would have to contribute 
to the expenses of a suit against himself. Those creditors who desire the receiver to 
bring the appeal in his name might easily remove this objection by securing to him the 
costs of the appeal. 


RESCISsSION — FRAUD — PATENT TO PuBLIC LAND.— The defendant, by means 
of false representations and bribery, secured a patent from the United States to a 
quarter section of public land, but paid the highest price for which the land could be 
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sold under any existing law. The government was under no obligation to convey the 
title to any other person. The United States brought suit to cancel the patent. e/d, 
that equity will give no relief. Lynch v. United States, 73 Pac. Rep. 1095 (Okla.). 
_ The court in this case relies upon the principle that equity will not interpose to 
annul a conveyance, although obtained fraudulently, unless pecuniary damage to the 
complainant can be shown. That rule, however, is by no means universally accepted. 
Williams v. Kerr, 152 Pa. St. 560; Harlow v. La Brum, 151 N. Y. 278. Even grant- 
ing that it is ordinarily sound, the peculiar circumstances affecting the disposal of 
public land would seem to justify an exception to it in cases of this character. The 
osition of the government is entirely different from that of a private individual who 
is seeking to sell land at a profit. Its purpose is to wg up land to settlement by 
— persons at a price below the market value; and the amount charged is the 


east part of the real inducement for issuing its patents. See United States v. Trini- 
dad, etc., Co., 137 U. S. 160. Under the rule of the principal case, however, this policy 
of the government may regularly be frustrated by any swindler who is ready and will- 
ing to pay the legal price of the land. See United States v. Pratt, etc., Co., 18 Fed. Rep. 
708. 


SALES— BILL OF LADING— LIABILITY OF ASSIGNEE FOR VENDOR’S BREACH 
oF CONTRACT. — The defendant purchased from the vendors of certain cotton a draft 
on the plaintiff, the vendee. The bill of lading of the cotton was attached to the draft. 
The vendee paid the draft and obtained the bill of lading. He later sued the defend- 
ant because the cotton was short in weight. e/d, that the defendant is not liable. 
Blaisdell, Co. v. Citizens’ Nat'l Bank, 75 S. W. Rep. 292 (Tex., Sup. Ct.). 

This case repudiates a doctrine which originated in Texas and has had some 
following. For a discussion of that doctrine, see 16 Harv. L. REv. 292. 


SET-OFF AND COUNTERCLAIM —SET-OFF OF CLAIM PURCHASED AFTER INSOL- 
VENCY. — By statute the right to purchase claims against an insolvent, and to use them 
by way of set-off, ceased << the filing of the petition fora receiver. After the reputed 
insolvency of a bank, but before the petition was filed, the defendant, being indebted to 
the bank, purchased a claim against it. The receiver subsequently brought suit on the 
debt. ra °% the defendant may set off the claim purchased. Vix v. Zilis, 45 S. E. 
Rep. 404 (Ga.). 

he defendant’s claim, since it was not one affected by the statute, would come within 
the generally recognized principle that claims may be purchased and set off. Meri- 
wether v. Bird, 9 Ga. 594. A receiver takes property subject to all existing claims. 
Van Wagener v. Paterson Gas Co., 23 N. J. Law 283. It would seem therefore that the 
receiver took subject to the defendant’s right of set-off. Indeed a set-off, though it 
must be pleaded in bar, has been held so far to extinguish the debt that after its 
acquirement the debt can no longer be considered an asset. Finnell v. Nesbit, 16 
B. Mon. (Ky.) 351. That the result reached works a hardship to the creditors of the 
insolvent is true, and in many instances transactions like the present are forbidden by 
Statute. Stone v. Dodge, 96 Mich. 514; U. S. Comp. St. 1go1, p. 3450. But in the 
absence of statute the principal case seems sound, and is in accordance with the 
oe of authority. Moseby v. Williamson, 5 Heisk. (Tenn.) 278; Hawkins v. Whitten, 
10 B. & C. 217. There are some decisions contra. Kennedy v. New Orleans Sav. 
Jnst., 36 La. Ann. 1. But the cases usually cited in opposition are distinguishable, 
since they proceed upon some special fact from which the court finds that the debt due 
the insolvent was actually held in trust for the creditors. Smith v. Hill, 8 Gray 
(Mass.) 572; Sawyer v. Hoag, 17 Wall. (U. S.) 610. 


STATUTORY CONSTRUCTION — PROVISIONS FOR NoTICE TO VoTERs. — A statute set 
a date as the meeting day for voters of street lighting districts, and provided for ten days 
' notice. The plaintiff was present and voted, without protesting, at a meeting notice 
of which had not been posted ten days before. No voters were shown not to have 
been warned. On certiorari to review the proceedings, /e/d, that the plaintiff is 
estopped from questioning the regularity of the meeting. Brown v. Street Lighting 
District, ete., of Woodbridge, 55 Atl. Rep. 1080 (N. J., Sup. Ct.). See Nores, p. 191. 


SURETYSHIP — SURETY’S DEFENSES BASED ON EXTINGUISHMENT OF PRINCIPAL’S 
OBLIGATION. — The defendant’s signature as co-maker upon a note was forged, and 
ee ratified. The defendant was in fact a surety, which fact was known to 
. the plaintiff, the payee. Upon a renewal note the defendant’s signature was again 
forged. He/d, that the defendant is liable on the original note. Central National 
Bank v. Copp, 31 Banker and Tradesman 2019 (Mass., Sup. Ct., Oct. 22, 1903). 
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By ratifying his forged signature on the original note, the defendant by Massa- 
chusetts law became liable thereon as if the signature had been made by his authority. 
Greenfield Bank v. ef 86 Mass. 447. The acceptance of a renewal naval pes facie 
discharges the original obligation. But if the renewal note is void, the original obligation 
revives against both makers. Williams v. Gilchrist, 11 N.H.535. And if by the forgery 
of the maker, the renewal note is unenforceable against the party whose signature as 
co-maker has been forged, the payee may elect either to enforce it against the real 
maker or to treat it as void and to sue on the original note. Leonard v. Congregational 
Society, 56 Mass. 462. At the time of renewal the party whose signature on the re- 
newal note was forged was, within the knowledge of the payee, surety on the original 
note. Had the surety actually been prejudiced by changing his position in reliance 
upon the satisfaction of the original obligation, he would be discharged. — v. 
Landis, 54 1a.150. But since the surety has shown no actual prejudice, the creditor 
still retains his rights on the original obligation. Mubbard v. Hart, 71 Ia. 668. 


TRADE SECRETS — NATURE OF RIGHT ACQUIRED BY PURCHASER. — The plaintiffs 
bought the formula and right to an unpatented medicine from the inventor, who cove- 
nanted not to reveal it to any other person. Afterward, however, he sold it to the 
defendants, who were innocent purchasers. They manufactured and sold it, and the 
plaintiffs brought suit against them for damages. /e/d, that the plaintiffs cannot re- 
cover. Stewart v. Hook, 45 S. E. Rep. 369 (Ga.). 

At common law, an inventor has no absolute property in his invention. Brown v. 
Duchesne, 19 How. (U. S.) 183. So long as he keeps it secret, however, equity will 
restrain anyone who discovers it through fraud from using or disclosing it. Morison v. 
Moat, 9 Hare 241; Tabor v. Hoffman, 118 N. Y. A purchaser from the inventor 
acquires the same right. Vickery v. Welch, 19 Pick. (Mass.) 523. The principal case, 
however, shows that protection is not granted against a dona fide purchaser for value, 
even where the vendor acted in fraud of the plaintiff’s rights. This would seem to in- 
dicate that the right in a trade secret is merely equitable, and this view has found favor. 
Cf. Chadwick v. Covell, 151 Mass. 190. No case has been discovered allowing an action 
for damages, and all the decisions appear to have been in equity. If it is a common 
law right, the doa fide purchaser can be protected only on the « that possession 
of knowledge includes title to it, for the reason that the common law, acting é rem, is 
powerless to take it away from one who has once acquired it. The theory that it is an 
equitable right, however, seems much simpler. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION. — A witness refused to 
answer certain questions on the ground that his answers might tend to criminate him. 
§ 342 of the penal code reads as follows : “ No person shall be excused from giving 
testimony .. . upon the ground that such testimony would tend to convict him of a 
crime; but such testimony cannot be received against him upon any criminal inves- 
tigation or proceeding.” Art. 1, § 6 of the state constitution provides that no person 
“shall be compelled, in any criminal case, to be a witness against himself.” Hed, 
on the defendant is justified in his refusal to answer. Lewisohn v. O’Brien, 176 

« ¥. 253. 

This ae overrules the previous New York rule. For a discussion of the 

principles involved, see 5 HARV. L. REV. 346; 10 ibid. 120; 13 ibid. 296. 
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BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


THE PARTNERSHIP AS A LEGAL EntTiTy.—A recent contributor to the 
Central Law Journal has made a valuable contribution to the discussion of 
this subject. Zhe Firm as a Legal Person, by William Hamilton Cowles, 57 
Central L. J. 348. Beginning with a short statement to the effect that the mer- 
chant world, like the law of the continent of Europe, regards a partnership as 
a distinct person, Mr. Cowles quotes from a number of cases in England and 
in the United States passages which state in plain terms that a partnership 
is an “ artificial person,” “a distinct entity,” ‘as distinct and pert an entity 
in the idea of the law as distinguished from the individuals composing it as is a 
corporation.’? A layman, or even a lawyer, not fully acquainted with the sub- 
ject, might infer from these passages that there is no doubt of the position of 
the English and American courts. But Mr. Cowles well says that not only is 
the doctrine that the firm is a legal person denied in other jurisdictions, but 
that even in the very courts from whose opinions these passages are quoted 
cases can be found which repudiate the idea that a partnership is an entity. 
Mr. Cowles then discusses the cases in which contests have arisen between 
firm creditors and separate creditors as to the distribution of the partnership 
assets, when these assets were either divided by the partners among themselves 
without paying firm debts, or were transferred to one of the partners, or to the 
creditors of one or more of the partners. 

The two views taken by the courts are illustrated by the leading cases which, 
on the one side, find such transactions invalid under the statutes against fraudu- 
lent conveyances, or, on the other, uphold the transfer on the theory that a 
firm creditor’s rights against firm property can be worked out only by way of 
subrogation to the so-called partner’s equity to have firm assets applied to the 
payment of firm debts, from which it is assumed to follow that if the partners 
have all released or lost this equity, the firm creditors have no standing. If the 
firm is an entity the first view must prevail, and the test of the application of 
the statute against fraudulent transfers will be the same as in the case of an 
individual. Mr. Cowles makes a judicious selection of cases to bring forward 
and discuss in the text of his article, and cites in the notes a large number of 
additional decisions. He condemns without reserve “the waiver-of-the-part- 
ners’-lien-subrogation-theory ” first made prominent, if not invented, by Lord 
Eldon, and which, in our opinion, has been the greatest stumbling-block in the 
way of the development of our law of partnership into a system, rational, scien- 
tific, and harmonious with the conditions and requirements of the business world. 

Mr. Cowles also applies the test of the personality of the firm to the cases 
involving joint debts of the partners which are not firm debts, and shows that 
in the United States the courts have rightly postponed such debts to the claims 
of the partnership creditors, while the English courts have put creditors of both 
kinds on the same footing. Mr. Cowles’ conclusion is in these words: “ The 
purpose in thus discussing the situation is not simply to show how unsatisfac- 
tory it is; nor to urge that the only remedy is to turn to the legislature and to 
codify this portion of the law, as England did in her partnership act of 1870; 
nor to urge that the courts should remedy it by judicial legislation ; but to show 
that they have already done the legislating and that everything will clear up 
instantly if they will just admit it. Let them appropriate the word firm exclu- 
sively to indicate the collective artificial person; let them banish the word joint 
from the vocabulary of partnership ; let them cease reiterating that the common 
law does not recognize the firm as a person, simply because that was true two 
hundred years ago, and, in spots, twenty-five years ago; and let them frankly 
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- — so-called subrogation cases on the shelf as relics of a past stage of 
the law. 

We agree that while the law of partnership in the United States is in its 
present state of flux it would be a great mistake to attempt to codify it in the 
usual fashion, since that would produce a result even worse than the “ crystal- 
lized chaos” of the English partnership act — worse because we have not only 
copied most of England’s false conceptions as to the nature of the partnership 
relation, but also because of the muddling effect of the view of partnership real 
estate which is taken by the courts of the United States. 

But we are not optimistic as to the probability of a general and open judicial 
recognition of the firm as a legal person within any reasonable time. It has 
taken over two hundred years to bring the courts to an occasional, hesitating 
and timorous, partial admission that the firm is an entity, an admission which 
from lack of courage they hasten to retract or qualify the next time the question 
comes before them. Mr. Cowles refers to the Supreme Judicial Court of Massa- 
chusetts as a court “specially strong in theoretical knowledge.” That court 
has recently held that the title to the personal property of a partnership is not 
in the individual members. Pratt v. McGuinness, 173 Mass. 170. But the 
court shied at the word entity and said that the title is in the firm “as an 
entirety,” which must mean the same thing, unless the court intended to create 
a tenure unknown to the common law, viz., an estate by entireties in per- 
sonal property in analogy to estates by entireties in land granted to husband 
and wife. But the court could not have meant this, for the incidents of an 
estate by entirety are radically different from those of partnership tenure. 
It was this very court so “strong in theoretical knowledge,” which _per- 
petrated such decisions as Howe v. Lawrence, 9 Cush. 553, and Bush v. 
Clark, 127 Mass. 111. And the archaic doctrine of partnership as to third per- 
sons, when there is neither intent to form a partnership nor estoppel, seems to 
be still law in Massachusetts. See Fitch v. Hamilton, 13 Gray 468; Pratt v. 
Langdon, 97 Mass. 97, 100; Brigham v. Clark, 100 Mass. 430; Potter v- 
Appleton, 114 Mass. 114. 

We have, however, no doubt that, unless arrested by unwise codification, the 


mercantile view of the nature of a partnership will eventually be adopted by all 
courts. In the meantime such articles as Mr. Cowles’, and the assistance of 
like-minded lawyers, will be welcome aids to the opposition to the codification 
of this unripe branch of the law, and, if that cannot be averted, to an effort to 
make the codifying act a reformation and not a petrifaction. ' jeDB. 


BURDEN OF PROOF OF JUSTIFICATION. — The degree of proof required for 
a conviction for crime forms the subject of a recent reported address. Zhe Doc- 
trine of Reasonable Doubt, by J. S. Burger, 11 Am. Lawyer, 440 (Oct. 1903). 
The author’s conclusions are, in the main, sound, but in one respect a better 
discrimination would at least have promoted clearness, and might have avoided - 
what is believed to be anerror. After examining the cases Mr. Burger decides 
that all the defenses which are set up by the defendant in a criminal proceeding 
under a plea of not guilty ought to be disproved by the prosecution beyond a 
main doubt ; and he classes together for this purpose insanity, a/7d2, self- 
defense, and absence of malice in murder. It is submitted that in so doing he 
fails to distinguish between negative and affirmative defenses. 

Clearly the rule laid down is correct as to those defenses which are by nature 
negative; e.g. alibi, which is merely an argumentative denial of the corpus 
delicti ; Commonwealth v. Choate, 105 Mass. 451; or insanity, which, by the 
better view at least, is of importance as disproving a necessary element in crime, 
the criminal intent. People v. Egnor, 67 N. E. Rep. 906 (N. Y.); Davis v. 
United States, 160 U.S. 469. Contra, State v. Lawrence, 57 Me. 574. It seems 
equally clear, however, that defenses by nature affirmative must be established 
by the defendant by a preponderance of evidence. This is undoubted, for ex- 
ample, where the plea is former jeopardy or pardon. Commonwealth v. Daley, 


pow 
| 
fee 
4 
— 
7 
7 
d 
4 
i 
q 
iq 
4 
i 
| 
| 
{ 
| 


BOOKS AND PERIODICALS. 209 


4 Gray (Mass.) 209. And it is submitted that, in general, circumstances of 
justification, as for example self-defense or public authority, are of this nature, 
though they are set up under not guilty. The mode of procedure may well be 
explained on the ground that criminal pleadings, unlike those in civil actions, 
have always been required to be made orally and by the defendant in person, a 
practice which obviously precludes accurate affirmative pleading. When the 
defendant on an indictment for criminal assault, for example, sets up a plea of 
self-defense, it would seem that he neither denies the criminal act, nor the crimi- 
nal intent, (which seems to be nothing else than the intent to do the criminal 
act.) But this depends, of course, on the definition of the criminal act. Is it, 
broadly, the striking of the blows ; or is it the striking of the blows under any 
but certain special circumstances? If the former view be correct, justification 
is an affirmative defense; if the latter, it is negative. It would seem that the 
former view is the more logical. And that it is correct is pretty conclusively 
shown by the fact that, while the universal rule is that an indictment must state 
all the essential elements of the crime, an averment is never required that the 
act was done without justification. 

With reference to the rather indefinite “ malice aforethought ” which is one 
of the elements of murder, and which is not the same as mere criminal intent, a 
further discrimination is perhaps necessary. When the defendant shows that 
the killing was done in resisting an unlawful arrest or under provocation, this 
is held to disprove malice. These are therefore negative defenses, and unless 
the prosecution disproves them beyond a reasonable doubt, the defendant can 
be convicted of manslaughter only. Aaher v. People, 10 Mich. 212. It would 
seem that proof of absolute justification on an indictment for murder would 
even more clearly disprove malice. See HoLMEs, Com. Law, 62. When, 
therefore, in such a case, the defendant offers evidence of justification for this 
purpose, it would seem proper to charge that if such evidence raises a reason- 
able doubt the defendant cannot be convicted of murder. But since malice 
aforethought is no part of the crime of manslaughter, as to manslaughter 
justification is only an affirmative defense, and the defendant must be convicted 
of the lesser crime unless his evidence establishes the justification by a fair 
preponderance. 

It must be admitted that many decisions and perhaps the majority of text- 
writers support Mr. Burger’s position. 2 BisH. Crim. PR., 4th ed., § 599; 
McCLAIN, Crim. Law, § 316; 25 Am. & Enc. Encyc. LAw, 2nd ed., 283, 
and cases cited. But there are enough cases which reach the opposite con- 
-clusion to warrant the view here suggested. State v. Ballou, 20 R. I. 607; 
Weaver v. State, 24 Oh. St. 584. 


NEw TRIALS FOR ERRONEOUS RULINGS ON EVIDENCE. — Should an er- 
roneous ruling on evidence be z/so facto ground for a new trial? A recent 
article by Professor Wigmore, showing the great practical importance of a 
wise answer to this question, should be read by judge, lawyer, and layman. 
New Trials for Erroneous Rulings upon Evidence; a Practical Problem for 
American Justice, by John H. Wigmore, 3 Columbia L. Rev. 433 (Nov., 1903). 
By the original English rule, in criminal as well as in civil cases, “an erroneous 
admission or rejection of a piece of evidence was not sufficient ground for 
setting aside a verdict and ordering a new trial, unless upon all the evidence 
it appeared to the judges that the truth had thereby not been reached.” But 
in 1835 the Court of Exchequer announced that an “error of ruling created 
per se for the excepting and defeated party a right to a new trial,” and this 
doctrine persisted as the law in all English courts until modified in civil causes 
by the Procedure Act of 1875. It has, moreover, come to be supported by the 
majority of jurisdictions in the United States. Two theories are advanced in 
support of the doctrine: that “a party has a legal right to the judicial observ- 
ance of the rules of evidence, Jer se”; that “the judicial consideration of the 
weight of all the evidence, as a motive for refusing a new trial, would be a 
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usurpation of the jury’s function.” The first theory, says Mr. Wigmore, leads 
to the “exaltation of the ordinary rules of evidence, which are the mere instru- 
ments of investigation, into an end in themselves.” The second fails to recog- 
nize that the jury has always acted under the supervision of the court, and leads 
to the curious result that the appellate court may overturn a decision of the jury 
as against the weight of the evidence, but may not consider a particular piece 
of —" so as to say that it would not have affected the same weight of 
evidence. 

As to the practical results of the ‘‘ Exchequer heresy,” the writer forcefully 
shows that “it has done more than any other one rule of law to increase the 
delay and expense of litigation, to encourage defiant criminality and oppres- 
sion, and to foster the spirit of litigious gambling.” Reform is possible, but 
not by legislation alone ; that has been tried in New York and New Jersey, and 
hasailed. There must be, as in England, a “change in spirit.” Particularly, 
says Mr. Wigmore, must the judges no longer be merely umpires at the game 
of litigation, mere automata. Likewise the “ maudlin sentimentality of judges 
in criminal cases must cease.” 


THE FELLOW SERVANT DoctTRINE. — A recent article discusses the various 
attitudes of the United States Supreme Court on the liability of employers for 
the negligent injury of servants by fellow servants, and endeavors to expound 
an ultimate test that may best explain past decisions and guide the future. 
The Fellow Servant Doctrine in the United States Supreme Court, by Albert 
M. Kales, 2 Mich. L. Rev. 79 (Nov., 1903). The earliest theory, according 
to this writer, upon which the master’s non-liability was rested by this court, 
was that the “ servant assumed the risk of the negligence of his co-employee” ; 
but as he obviously did not assume a risk in every case, this test gave way to 
one based upon the ‘negligent employee’s relation to the plaintiff. This in 
turn proving inadequate, was succeeded in later cases by the conception that 
the employer’s liability must rest, not on the failure of the employee to assume 
the risk, but on the breach of a positive legal duty owed by the master. This 
duty is determined rather by the character of the act in the doing of which the 
negligence occurred than on the relation of the employees to each other. On 
this line of thought the court has often declared it to be the “ duty of the master to 
use due care to furnish reasonably safe appliances and a reasonably safe place ” 
in which to work. The writer then endeavors to show that in some cases the 
court has gone beyond this test in holding the master liable, though it has not 


- expressed the principle on which it proceeded. And so Mr. Kales suggests an 


ultimate formula, which he considers to be supported by the actual decisions 
and to accord with the present attitude of the court. This formula requires 
from the employer due care to provide all permanent conditions of safety — as 
distinguished from those merely incidentally necessary — for his servants, and 
so when the negligence of a fellow servant occurs in respect to an act done in 
discharge of this duty, there is a violation of the master’s duty. Cf 16 HARV. 
L. Rev. 593. Mr. Kales’ treatment is valuable for its exhaustive and accurate 
historical analysis of the decisions of the Supreme Court upon the fellow servant 
doctrine. 


SUBSEQUENT BIRTH OF CHILDREN AS A REVOCATION OF A WILL. — Under 
this title the Virginia Law Register contains, in two numbers, a comprehensive 
and careful survey, by Mr. Marvin H, Altizer, of the statutes of pretermission 
which obtain in most American states, and of the cases which interpret these 
statutes. 9 Va. L. Reg. 473, 519 (Oct.& Nov., 1903). These provisions giving 
rights to a testator’s children born after the will was made are discussed, first, 
with reference to the circumstances necessary for their operation, and, second, 
as to their effect. The principal questions arise under the first head, and per- 
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tain to the interpretation of the variously worded clauses limiting the operation 
of the statutes to cases where the testator has neither provided for, nor inten- 
tionally excluded, the after-born child. The great weight of authority holds any 
provision, however inadequate, sufficient under these clauses to prevent the 
operation of the statute, since the purpose of the statute is to protect only such 
children as are unintentionally omitted. This is very clear when the statute 
expressly declares that it is not to apply where there is an apparent intention to 
exclude. But in Pennsylvania, Maine, and Rhode Island, in which states the 
statutes are not thus expressly limited in application, they are construed as 
making of no avail an intention to disinherit the after-born child, and as requir- 
ing in every case some positively beneficial provision which shall be available to 
him as a present means of support. This construction the author criticises as . 
not in accord with the purpose of the statutes. As to the evidence of intention 
to disinherit, which intention the statutes generally require to appear from the 
will itself, the courts have taken a liberal view, allowing the circumstances sur- 
rounding the making of the will to show such intention. Mr. Altizer criticises 
the Massachusetts doctrine that “parol evidence” is admissible for this pur- 
pose. By this, he evidently means merely parol evidence of declarations of 
intention by the testator. But the wording of the Massachusetts statute — 
“unless it appears that the omission was intentional” — would seem to justify 
the practice. 


ERRONEOUS DESCRIPTION OF A BENEFICIARY IN A CERTIFICATE OF A 
BENEFIT SOCIETY. —In most jurisdictions statutes restrict the payment of 
death benefits of deceased members of benefit societies to particular persons, 
usually the husband, wife, betrothed, relatives, dependents, and adopted children. 
Within this list, subject to further restriction, but not to extension, by the by- 
laws of the society, a member has unlimited power to name his beneficiary. 
Occasionally, however, a person is erroneously or falsely described in the cer- 
tificate, so as to appear within the statutory limits. A helpful discussion of 
typical cases of this sort may be found in a recent article. Rights of Bene- 

ciaries Erroneously or Falsely Described in Benefit Society Certificates, by 
Cyrus J. Wood, 57 Central L. J. 383 (Nov. 13, 1903). The writer shows that 
courts are inclined to take into consideration the benevolent character and pur- 
pose of these societies and, in order to effectuate this purpose, liberally construe 
their by-laws and the statutes, giving a broad interpretation, for example, to 
such terms as “relatives,” “ families,” and “dependents.” So one improperly 
described in the certificate as a “relative” may obtain the benefit on proving de- 
pendency. This rule was not applied, however, in one case where the bene- 
ficiary, named as wife, became dependent by knowingly living with the member 
as his mistress. If, on the other hand, the beneficiary named cannot be brought 
within the prescribed limits, those who are within the rules may be awarded the 
benefit as against both the insured and the society. In short, a misdescription 
seems to be ignored, and the rights of all concerned are decided according to the 
benevolent purpose of the society with regard to the real relation of the ap- 
pointed beneficiary to the deceased. 


ACTION FOR INFRINGEMENT OF RIGHT OF PRIVACY BASED UPON BREACH 
OF TRUST OR CONFIDENCE. Axon, 57 Central L. J. 361. 

ALLOWANCE FOR COMPULSORY PURCHASE. Anon. Discussing with ap- 
roval the recognized practice of English jag and arbitrators of allow- 


ing more than the actual market value. 67 Justice of P. 517. 
BURDEN OF PROOF. Anon. 67 Justice of P. 529. 
CHANGES OF NAME. Anon. Discussing English decisions. 116 Law T. 26. 
CONVEYANCING AND Equity CASES OF THE Past YEAR. John Jndermaur. 
Showing by a selection of cases the development of the law. 25 Law 
Stud. J. 224. 
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COVENANTS AGAINST ASSIGNING AND UNDERLEASING. Amnon. 22 Law 
Notes (London) 330. 

COVENANTS AS QUASI-ConTRACTS. Louis L. Hammon. Discussing the 
distinctions between the different classes of covenants. 2 Mich. L. 
Rev. 106. 

DAMAGES UNDER “THE EMPLOYERS’ AND WORKMEN’S ACT.” Anon. 67 
Justice of P. 494. 

DEFECTS IN LAWS RELATING TO MARRIED WOMEN. IJndermaur. 
116 Law T. 2. 

DOCTRINE OF REASONABLE Doust, THE. /. S. Burger. 11 Am. Lawyer 
440. See supra. 

Due Process or Law. Part II. Alton B. Parker. 11 Am. Lawyer 431. 

EMPLOYMENT OF CHILDREN ACT, THE. Amon. Discussing the recent Eng- 
lish Act. 57 Justice of P. 541. 

ENFORCEMENT OF ADMINISTRATIVE LAW, THE. W. Harrison Moore. 1 
Commonwealth L. Rev. 13. 

Estate Duty. G. Thatcher. Discussing liability under English Statutes. 
116 Law T. 13. R 

EVIDENCE OF SIMILAR OFFENCES. Axon. 2 Can. L. Rev. 689. 

FELLOW SERVANT DOCTRINE IN THE UNITED STATES SUPREME COURT, 
THE. Albert Martin Kales. 2 Mich. L. Rev. 79. See supra. 

Firm AS A LEGAL PERSON, THE. Wm. Hamilton Cowles. 57 Central 
L. J. 343. See supra. 

FOREIGN VOLUNTARY ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 
Part I. Edson R. Sunderland. 2 Mich. L. Rev. 112. 

GROWING MAss OF CASE Law, THE. Axon. Discussing the methods pro- 
posed by the committee of the American Bar Association for reducing the 
evil. 7 Law Notes (N. Y.) 144. 

HUSBANDS AND WIVES AS WITNESSES. Anon. Discussing principally the 
effect of English statutes. 57 Justice of P. 543. 

IMMUNITY OF MARRIED WOMEN FROM CRIMINAL LIABILITY. Amon. 67 
Justice of P. 506. 

INTERSTATE SERVICE OF Process. D. G. Ferguson. Discussing the effect 
of acts passed by the first Commonwealth Parliament in Australia. 1 
Commonwealth L. Rev. 18. 

LAND TITLES Act, THE. Anon. Discussing the expense of registering 
titles under the recent Canadian Act. 39 Can. L. J. 724. 

LAW AND REASONABLENESS. Le Baron B. Colt. Discussing the chief 
modes by which our law has progressed towards ideal justice. 7 Law 
Notes (N. Y.) 148. 

LIABILITY OF BANK ON A CERTIFIED CHECK, THE. Glenda Burke Slay- 
maker. 57 Central L. J. 367. 

MENS REA. Silas Alward. 39 Can. L. J. 691. 

NEw TRIALS FOR ERRONEOUS RULINGS UPON EVIDENCE. John H. Wig- 
more. 3 Columbia L. Rev. 433. See supra. 

RIGHTS OF BENEFICIARIES ERRONEOUSLY OR FALSELY DESCRIBED IN 
BENEFIT SOCIETY CERTIFICATES. Cyrus J. Wood. 57 Central L. J. 383. 
See supra. 

SETTLEMENT OF CHILD UNDER SIXTEEN. Anon. 67 Justice of P. 493. 

SoME POINTS ON THE LAW OF MURDER. Anon. 67 Justice of P. 519. 

STATUTES OF ONTARIO, THE. JV. W. Hayles. A summary of the legislation 
of the year. 23 Can. L. T. 34. 

STEEL CORPORATION CASES, THE. James F. Tracey. Discussing two New 
Jersey decisions, which hold that it is within the power of the United 
States Steel Corporation to issue mortgage bonds in order to retire a 
portion of its capital stock. 3 Columbia L. Rev. 470. 

STOPPING PAYMENT OF A CHEQUE. Axon. Discussing liability of drawer 
to payee after payment is stopped. 39 Can. L. J. 726. 

SUBSEQUENT BIRTH OF CHILDREN AS A REVOCATION OF A WILL. Part II. 
Marvin H. Altizer. 9 Va. L. Reg. 579. See supra. 
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SUPREME COURT OF THE UNITED STATES DURING THE First HALF OF 
ITs EXISTENCE. A. /nglis Clark. 1 Commonwealth L. Rev. 3. 

TAXATION IN THE PHILIPPINES. W. F. Norris. An outline of the system in- 
troduced by the Philippine commission. 15 Green Bag 538. 

“THE CROWN” AS REPRESENTING “THE STATE.” Pitt Corbett. Criticis- 
ing the non-recognition of the state as a juristic person by the English law. 
1 Commonwealth L. Rev. 23. 

THE TuB-WoMEN v. THE BREWERS OF LONDON. William A. Purrington. 
a the liability of trade and labor combinations. 3 Columbia L. 

ev. 447. 

TRUSTEE COMPANIES. Rodert C. Nesbitt. Pointing out the difficulty of 
securing in England the services of trustees, and advocating the intro- 
duction of Trust Companies created by Act of Parliament. 116 Law T. 4o. 

VERBAL ALTERATION OF WRITTEN CONTRACTS IN MATERIAL Parts. 
Walter J. Lotz. Discussing the discharge of sureties. 57 Central L. J. 
403. 


Il. BOOK REVIEWS. 


Our ARCHAIC CopyrIGHT Laws. An address by Samuel J. Elder of the 
Boston Bar. Delivered before the Maine State Bar Association. Augusta, 
Maine: Press of Charles E. Nash & Son. 1903. pp. 25. 8vo. 

To secure the protection of our copyright laws an author must comply with 
certain conditions. (1) On or before the day of publication the title of the 
work must be delivered at, or deposited in the mail addressed to, the office of the 
Librarian of Congress. (2) Not later than the day of publication two copies 
of the work must be delivered or deposited in the same manner.- (3) The pro- 
tection of the copyright is lost in case the author fails to insert, in any copy of 
the work published, a notice, in a prescribed form, of the fact of copyright. 

The major part of Mr. Elder’s address is an adverse criticism of these three 
conditions. He argues that even after publication an author has a property right 
resulting from his labor, genius, and ingenuity, and that the ee laws 
should be adapted to the protection of this right. He concludes that none of 
the three conditions are consistent with this fundamental object of copyright 
legislation. It is evident that the value of this argument depends upon the 
soundness of the initial proposition that an author has this property right. 
After reviewing the decisions and legislation Mr. Elder concludes that this 
right has been generally conceded. 

This method of treating the question seems open to objection in several par- 
ticulars. Since the constitutionality of the conditions can hardly be doubted, 
the question as to their propriety is addressed, not to the courts, but to the legis- 
lature, and an argument from the common law can have little value, unless as 
furnishing evidence of the recognition of a “natural right.” But any argument 
that assumes the existence of a natural right is necessarily weak in that it opens 
at once all the vexed academic questions as to the existence and nature of such 
rights. Furthermore, in order to prove the existence of any particular natural 
right from its recognition, a recognition which is practically universal must be 
shown. This has never been accorded in the case of an author. A strong 
minority of the authorities have vigorously denied the existence of the right, 
and have insisted that the copyright privilege is in its essence a bounty which 
- the state bestows to stimulate literary production, just as bounties are granted 
to encourage the production of certain vegetables, or the destruction of harmful 
animals. See DRONE, COPYRIGHTS, p. 2. 

A simpler and more practical method of treatment than that employed by 
Mr. Elder might commence with an examination of the interests affected by 
copyright legislation. On the one hand, the author is entitled to compensation 
for his labor, while, on the other hand, the public is interested to secure the free 
circulation of valuable literature at reasonable cost. The wisdom of any con- 
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dition to copyright protection should be tested by its tendency to further these 
interests. It would not be unreasonable to make the depositing of the title and 
copies of the work conditions precedent to bringing suit, but a law making a 
failure to do so a forfeiture of the protection of the copyright act, has no ten- 
dency to further the interests of the public, and in many instances is disastrous 
to the author. To deprive an author of a valuable right for mere failure to 
insert a notice of copyright in one publication, also seems unjustifiable. The 
ublic interests sien <4 be fully conserved by a provision protecting one who 
ad — copyright matter in good faith and with no notice of the 
copyright. 
hatever criticism may be made upon Mr. Elder’s method of treatment, it 
is impossible to dissent from his conclusions, and it is gratifying to know that 
there is now on foot a movement, instituted by the American Publishers’ 
Association and the American Copyright League, to secure more satisfactory 
legislation on this subject. 


LEGAL MASTERPIECES, SPECIMENS OF ARGUMENTATION AND EXPOSITION, 
BY EMINENT LAWYERS. Edited by Van Vechten Veeder. St. Paul: 
Keefe-Davidson Company. 1903. 2 vols. pv. xxiv, 1-618, 619-1324. 8vo. 

As he states in his preface, the editor of this collection has planned to “ bring 
together from the whole field of legal literature specimens of the best models of 
the various forms of discourse and composition in which the lawyer’s work is 
embodied.” That his selections fulfil his aim, no one will question. That he 
has omitted some arguments or judgments which might well have a place in 
such a collection, is indisputable. But in order to bring such a collection within 
the compass of two volumes some selection was essential, and the selection 
made by the editor has much in its favor. 

The work may profitably be compared with a somewhat similar collection 
made in 1881 by William L. Snyder of the New York Bar. Mr. Snyder’s work 


was, however, somewhat more limited in scope, as its title, ‘Great Speeches by | 


Great Lawyers,” sufficiently indicates. Naturally, there was no place in it for 
judicial opinions, and such legal masterpieces as some of the opinions of Lord 
Mansfield, of Chief Justice John Marshall, and of Lord Stowell, which Mr. Vee- 
der prints, were perforce omitted. Both editors agree in selecting arguments of 
Daniel Webster, Charles O’Conor, Jeremiah S. Black, David Dudley Field, 
William M. Evarts, Thomas Erskine, and John Philpot Curran. In the case of 
three of these, O’Conor, Black, and Curran, the argument selected is the same. 
In Mr. Veeder’s book we find the famous opinion of Alexander Hamilton on 
the constitutionality of a United States bank. We find, too, among others 
omitted from Mr. Snyder’s book, arguments by Horace Binney, Benjamin R. 
Curtis, Wendell Phillips, and also opinions by Lord Bowen, and arguments by 
James C. Carter which have been made since 1881. In “Great Speeches by 
Great Lawyers” we find, on the other hand, arguments by Patrick Henry, 
William Pinckney, William Wirt, William H. Seward, and Rufus Choate, none 
of which appear in the more recent book. 

It should be noted that the two editors worked on somewhat different plans: 
Mr. Snyder selected single speeches from the works of twenty-five different 
lawyers. Mr. Veeder has confined himself to the works of twenty men, but 
from more than half he has printed two or more selections, thus giving a more 
comprehensive idea of the lawyer’s power. Mr. Snyder has in each instance 
prefixed to the speech selected an analysis, and he has also divided the speeches 
themselves by headings in the text. His introductory notes are for the most 
part brief, and confined to the circumstances of the particular case. 

Mr. Veeder’s editorial work deserves very high praise. To the whole collec- 
tion he has prefixed an interesting and instructive study of forensic argument. 
At the beginning of the work of each jurist is placed a short biography, followed 
by a lengthy and careful criticism of that jurist’s life, work, and influence. It is 
a most excellent book for the library of any person interested in prose literature. 
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ADDRESSES AND PROCEEDINGS AT THE DINNER TO MR. JUSTICE JOHN 
MARSHALL HARLAN, given by the Bar of the Supreme Court of the 
United States, at Washington, December 9, 1902. Edited by the Executive 
Committee. New York: Cameron & Bulkley. 1903. pp. 80. 4to. 

On December 10, 1902, Mr. Justice Harlan completed his twenty-fifth year 
on the Bench of the Supreme Court of the United States, and at a dinner given 
him by the Bar of the Supreme Court over two hundred and forty members, 
representing nearly every state in the Union, together with the President of the 
United States, and other guests of national prominence, assembled in recog- 
nition of Mr. Harlan’s long and distinguished judicial service. By request of 
those present, and of many who were unable to attend, a full account of the 
proceedings at the dinner has been published in handsome and suitable form. 
The speakers in honor of the occasion were President Roosevelt, ex-Attorney- 
General MacVeagh, Mr. Justice Harlan, Chief Justice Fuller, Mr. Justice 
Brewer, Senator Hoar, Sir Edward Blake, Hon. Alexander Pope Humphrey, 
Ass’t Attorney-General James M. Beck, and R. Ross Perry. These speeches 
compose the bulk of the volume, and form a wholesome and well-merited tribute 
to Mr. Harlan, as a soldier, friend, citizen, and judge. In the last respect, also, 
they are of peculiar interest, since the speakers wisely felt that they could give 
Mr. Harlan no higher praise than by —— the full significance of the office 
which he has so well filled. Thus they furnish an explanation of the purpose 
for which the Supreme Court exists, its great power for good or evil, and what 
the quality of its judges must be, in order that they may perfectly justify the 
confidence which the nation places in them. Nor is it merely in this respect 
that the speeches are worthy of attention, for, in addition, they show us, through 
their outline of Mr. Harlan’s character, that the nation’s confidence is not mis- 
placed. The book is a fitting testimonial to one who during a long life has 
served his country well. If it shall further operate to give us yet deeper faith 
in our chosen judges, the book will serve a double purpose. 


THE MASSACHUSETTS BUSINESS CORPORATION LAW OF 1903. Covering 
private business corporations, excepting financial, insurance and public 
service corporations. By Prescott F. Hall. Boston: William J. Nagel. 
1903. xii, 353. 

The modern and liberal provisions of the new Massachusetts Business Cor- 
poration Law wisely give a much greater freedom of corporate organization and 
management than existed under the previous legislation, but without the loose 
and undesirable features found in the laws of some other states. The passage 
of this law will mark a new era in the development of corporate enterprise in 
this state. Under these conditions a practical and convenient working manual 
of the law is almost a necessity. This need the present volume fills in a very 
satisfactory manner. 

After briefly sketching the history of corporation legislation in Massachusetts, 
the author makes a tabular comparison of the important provisions of the laws 
of those states in which corporations are chiefly organized, including the laws of 
Massachusetts, and then takes up the Act of 1903. This he considers section 
by section, discussing each provision fully and carefully, and giving a very com- 
elene citation of cases. In addition to the Act of 1903, certain other portions of 
the statutes affecting business corporations are printed, and the cases bearing 
upon them collected. The writer thus brings into readily accessible form 
the substance of the Massachusetts law governing business corporations. The 
book closes with a collection of the forms needed for compliance with the 
various requirements of the act, and of other forms of importance to incorpo- 
rators, particularly including numerous suggestions of standard clauses declar- 
ing the powers and purposes of corporations. As will be readily seen, this 
manual will prove of considerable value in solving the many legal questions that 
will often arise in the forming and management of business corporations under 
this new Massachusetts law. W. H. H. 
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THE ESSENTIALS OF A WRITTEN CONSTITUTION. By Harry Pratt Judson. 
Chicago: The University of Chicago Press. 1903. pp. 43. 4to. 

In this pamphlet the author points out that every complete constitution deals 
with four subjects: the social state, z.¢. the whole community; the political 
state, z.¢. that portion of the community which has political power over the 
whole; the government; and the amending process. He then proceeds to con- 
trast and comment upon the provisions, as to these matters, incorporated into the 
charters which now in one form or another constitute the organic law of nearly 
all civilized nations. The pamphlet is valuable as giving in small compass a 
comprehensive view of the outlines of constitutional government. It is also 
valuable since it causes the peculiar features of the United States constitution, 
which is generally used by the author as a basis of comparison, to assume 
added distinctness and meaning in the mind of the reader. 


COPYRIGHT IN CANADA AND NEWFOUNDLAND. Rules and Forms for Copy- 
right Registration in Canada; together with the Copyright Laws of 
Canada, Newfoundland, New Brunswick, Nova Scotia, poe Prince Edward 
Island. Prepared by Thorvald Solberg, Register of Copyrights. Bulletin 
No. 6. Washington: Government Printing Office. 1903. pp.126. 8vo. 

A TREATISE ON THE CONSTITUTIONAL LIMITATIONS, which rest upon the 
Legislative Power of the States of the American Union. By Thomas M. 
Cooley. Seventh Edition. By Victor H. Lane, Professor of Law in the 
University of Michigan. Boston: Little, Brown & Co. 1903. pp. cxxiii, 
1036. 8vo. 

REPORT OF THE FIFTEENTH ANNUAL MEETING OF THE VIRGINIA STATE 
BAR ASSOCIATION, held at Hot Springs, Virginia, August 21, 22, and 24, 
1903. Richmond, Va.: Everett Waddey Co. 1903. pp. 432. 8vo. 

CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and 
Howard P. Nash. Vol. VIII. New York: The American Law Book 
Company. London: Butterworth & Co. 1903. pp. 1145. 4to. 

ANNUAL REPORTS OF THE DEPARTMENT OF THE INTERIOR. Vol. I. Re- 
port of the Commissioner of Education. 1902. Washington: Govern. 
ment Printing Office. 1903. pp. cxii, 1176. 8vo. 

CasES ON CRIMINAL Law. Vol. II. By William E. Mikell, Professor of 
Law in the University of Pennsylvania. Philadelphia: International 
Printing Co. 1903. pp. 505-983. 8vo. 

HISTORICAL INTRODUCTION TO THE ROMAN LAw. By Frederick Parker 
Walton. Edinburgh and London: William Green & Sons. 1903. 
pp. xi, 256. 8vo. 

THE ORGANIZATION AND CONTROL OF INDUSTRIAL CORPORATIONS. By 
amy Edward Horack. Philadelphia: C. F. Taylor. 1903. pp. 207. 
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